
SEoaETAEv appoi’tiorrmeiit. will declare the apportionlueiit in such mode as may
1)6 cnstomary, so tlrafc the parties eonoeraed may have an oppor- 

CorTNf'iL tniiity of l^nowfiig' it, and of appealing- tlierot'rom to the Board if
I’isciiGE. aggrievfid the apportionment. The proposed apportionment of

the assessment by the Oollec-tor, and the sanotion of the Board being 
both the result of expnHe proceedings, there is nothing' a;Donialous 
in allowing a party a£Fco,ted thereby to appeal to the Board against 
the apportionment thus made. The Board of .Reveuno, therefore, 
did not act ult-ra vires in entertaining the appeals of the lessees and 
of the Zaniindar against the apportionment of assessment which 
ivas declared by the Colloetor on the 19th January 1891, and in 
revising that apportionment.

In this view it beoomos unnecestsary to decide the other 
quBBtions argued before us.

'We therefore allow the appeal and dismiss the suit with costa 
throughout.
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Before Mr. JmUce SuOramania Aijyar, Mr. Jmtiee Davies and 
Mr. Jmtiee Bensoyi.

BE VAKOLANDAI, A ccused,
Novembar 5,

6.
AMMAYAF, OoM,rLAiNANT.

Grimtnal Pro?.p.iwe ntide—Ant F o f  1803, .s‘. 52S— / ’oi(v;r n f IVdr/cl- or Siih-Bivi-" 
îional Mjigiitrah; lo Lraitiifer a crhiintil caao from thr. file of a Viilage. 

trate— ’E-f’tent of ‘powRr—PcMij Llmfts Iriiihla under Kaijnlatiim IV  o/lS21.

Tlie jiirifidiction which a Districi <«• Sub-Dl visional Ma,Li'iHtratiC has, iindov 
seefcion 528 oi thii Oodo of Oriivuual Pi'occului'e, to LraviaEer fii oinminal fiaso froiai 
tho file o£ a Village Mag-istrate is lianilif'd to tli0 oasi\s (namolj thoso relafcing to 
petiy tliei'iis) -wliich a Village Mfigisfcvato in innpoworpcl l)y T{,ogulaiiion IV of 
1821 to try and pnniBh.

E eferen cis  for orders. The lottei* of Befcronoe sot out the facts 
as follows;—

* (Oriminal Revision Case No. 4i54 n£ 1902.) Oamft rot'fti'red for the ordet's o£ 
the High Court under section 438 oi; the Oodo ol‘ Oriminal Pi’ocodviro by B. A. 
Elwin, District Magistrate of 8mith Arcot, inhtR letter, darted 15th September 
1.902,



One Ammayan presented a complaint of insult (triaWe xinder s e v a -  

Bcgnlation X I  of 1816) against oue Sivakolandai in the Crmrt of 
the Villag-e Magistrate of Alambadi, Chidambaram talnk. The Am.maya>{. 
aceuscd in the ease petitioned the ]3epaiy Magistrate, Ghiclam--: 
haram division, for the transfer of the case to the file of anj 
other Magistrate on the ground that the Village Magistrate 
was prejudiced against him. The Deputy Magistrate, after hoar 
ing both sides, ordered the transfer of the ease to the file of 
the Stationary Sub-Magistrate of Chidambaram. Against this 
order a so-called appeal has been presented to this Court by the 
complainant.

From the proceedings of the Deputy Magistrate, dated 16th 
July 1902, it appears that there is sufficient ground for the accused 
to fear that a fair and impartial trial cannob be had before the Vil
lage Magistrate. The point for consideration, however, is whether 
the Deputy Magistrate had the power under the Criminal Pro
cedure Code to make the order ho did. Under the old Code (Act 
X  of 1882) it was held that no such power existed. Clause 4 of 
section 528 was newly introduced in the present Code and althoiigh 
the intention of the Legislature appears to have been to invest a 
superior Magistrate with power to transfer any case pending before 
a Village Magistrate (see statement of objects and reasons of the 
new Code printed as supplement to the Fori St. George Gmeite  ̂
dated 16th November 1897), yet the wording of the clause, which 
refers only to Eegulation IV  of 1821 imder which petty thefts are 
triable, seems to includc eases triable by a Village Magistrate under 
Eegulation X I  of 1810. I think, therefore, that the Deputy 
Magistrate’s order was ultra mrfts,

“ Again, I  feel considerable doubt whether I  have any appellate 
power or power of interference in respect of a Siib-Divisional 
Magistrate’s order directing the .transfer of a case, for the District 
Magistrate and the Sub-Divisional Magistrate have .co-ordinate 
jurisdiction under section 528, Criminal Procedure Code. I  under
stand that the High Court decided the question in a similar case 
on or about 26th June last.”

The District Magistrate concluded by stating that he con
sidered that it was a case in which transfer should bo made.

The ease came on in the first instance before the Chief 
Justice and Bhashyam Ayyangar, J., who delivered the following 
judgments:—
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Seva- SiTi A rnold W hite, C. J.—The question raised iti this refer-
“v. ence is wiiether under section 528 of tlie Oodo of Criminal ’Proce- 

Am m ayan,  ̂District or Suli-Bivisionnl Afagistrate has power to transfer
toy criminal case pending’ before a Village Magistrate or whether 
thia power of transfer is limited to the ease referred to in section 
f> of Eegiilation IV  of 1821, that is to aa_y, petty thefts where tlie 
v̂ alue of the property does not exceed one rupee.

Scction 10 of Eegnlation X I  of 1H16 gave to heads of villagea 
criminal jurisdiction “ in, (‘,ases of a trivial nature such as abusive 
la-ngnage and ineonsiderahle assaults or affrays,” By section 6 of 
Eeg'ulation IV  ol‘ 1821 the powers granted to heads of villageB 
imdcr the section above referred to arc oxtniided to the punishment 
of petty thefts not attended with a,ggravaiting circumstances nor 
committed by persons of notorioiisly bfid character and when the 
value of the property stolen does not oxcced one rupee.

Paragraph (4) of section 528 of the Code of Criminal Procedure 
was apparently introduced to meet the decision of tliis Court in 
Madamrayachar v. Suhha EauH), where it waa held that since 
a Village Mnnsif waa not a Mjig-istratc under the Criminal Proce
dure Code, a Joint Magistrate had no power under section 528, 
as it then stood, to transfer a case from a Village Munsif. The 
offence in the case of Madavarmjaehar v. Hu,hha Rau{l)^ though 
this is not stated in the report, as in the rcforonco now lieforo us, 
was abusive lang'uage.

The amendment to section 528 ia not happily wordcfh I f  the 
Legislature had adopted the phraseology of section 1 (2) (/;) of the 
Code, viz., “ Heads of villages in the Presidency of Fort St. 
Greorge ”  no question could havo ariBcn. The amending words in 
section 528 refer expressly to the liegalation of 1821 and do not 
refer to the Itegulatiori of 1810, But having' rogard to the 
circumstances in which the amondraont appears to have been made, 
viz., to meet a decision in g-euoral teriiiM that n Joint Ma-g'istrate 
had no power to transfer any criminal case from a Village Magis
trate, the intention of the Legislature seems obvious.

I  cannot bring myself to believe that the Legi,slature intended 
to give a power of transfer when the case was theft of an article 
of the value of not more than one rupee and not to give this power 
in the ease of the trivial offences referred to ii> section 10 of
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Eegulation X I  of 1816. I  Ccan conceive no objcct for making' this 
distinction. The question is can we give offeet to tlie intention of k'olaxd.u 
the Legislature without unclnl? straining the words of section 528. .Ammaijvk, 
I think we can. Undex section 6 o.l; the Eegulation of 1821 the 
powers granted by the Regulation of 1816 to piiniah trivial offences 
“ are hereby extended . . .  to the punishment of petty thefts, 
etc.’ ’ It seems to me that the effect of those words is that the 
provisions of the Ecgiilation of 1810 with reference to criminal 
offcEces of a trivial nature are implioidy iaeorporated and 
re-enacted in the Eegulation of 1821 and that the head of a village 
under Madras Eegulation lY  of 1821 has jurisdiction under that 
Eegulation to deal with cases of petty theft, and also has jurisdic
tion both under that Regulation and iinder the Eegulation of 1816 
to deal with the trivial offences referred to in the earlier Eegulation.

This being so I think it was competent for the Deputy Magis
trate to make the order of transfer.

Bhasi-iyam Ayyawgar, J.—T.he question for decision in this case 
is whether, under section 528, Criminal Procedure Code, a Sub- 
Divisional Magistrate can withdraw from the head of a village, 
a ease of “ 'a trivial nature ”—viz., of ahusi\'o language and 
refer the same for trial to a Magistrate subordinate to him. The 
solution of the question depends upon the right construction of 
sub-section 4 of section 528, Criminal Procedure Code, which was 
introduced for the first time in the Code of 1898 and vhieh runs 
as follows:—

“ The head of a village under Madras Eegulation IV  of 1823 
is a Magistrate for the purposes of this section.”

If, as is invariably the case, in various enaetmcnts [e.g., 
section 50 of Act X X IV  of 1859; section 6 of Act I of 1871; 
section 19, clause 10, of Act V II of 1870 (Court !Fecs); section 26 
(explanation) of Act 1 of 1872 (Evidence Act)] including section 
1 (2) (b) of the Criminal Procedure Code, the functionary in 
question had been referred to in the above clause as “ the head of 
a village in the Presidency of Port St. (jeorge,” no doubt could 
arise as to the power of a .Distriofc Magistrate or a Sub-Divisional 
Magistrate to withdraw any ease from the head of a village and 
refer ifc for tiial to any other Magistrate or head of a village 
subordinate io him. The head of a village in this Presidency is 
empowered to act as a Magistrate and deal with “ cases of,a trivial 
nature, such as’ abusive languages inoonsiderable
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Seva- affxajB,”  l)y section 10 of Kegalation X I  of 1816, and with oawes 
Kor.AXD̂ i thefts hy scction 0 of Eegulation IV  of 1821, It will ho
A m MAYAN, xioied that iu sub-section 4 of section 528, Criminal Procedure 

Code, reference is made only to Eegulation IV  of 1821 and not to 
Eegulation X I  of 1810. If the object of the Tjegislature had been 
to empower .District and Sub-Divisional Magistrates to transfer 
any" case from the hejid of a village, it is unaccountable that it 
should have departed from the usual phraeeolog-y used in section 1
(2) (A) of the Criminal Procoduro Code, and the various other 
enactments alroâ dy referred to or tba,t rcfej-onco shoidd have been, 
made only to Rog'ulfi.tioji IV̂  of IS^l instead ol to botli that and 
Eog-ulation X I of 1810. The coucilusioii I lia,vo comc to is that 
i,ho ptAvor of transfer is limited to eases of “  petty thefts ” which 
are triablo by beads oi villaĵ »'cs under Regulation IV of 1821 and 
does not extend to oases of abnaive language, and iriconsidGrable 
assaults an cl affrays” which are also lrial)lo by heads of villages 
but uiider Rogiilatiou X I of \ 810.

The obvifuis and gramma,tioal interpretation of sub-section 4 of 
scci.ion />28, Criminal l^roocdm’o Code, is thn.ttho head o:f a village 

u.ndor Madras Eegola,tion IV  of 1821 is a Magistrate for the 
purposes of section 528. I  can hoc no reason for departing from 
this intcrprotation and, in my opiidon, su(?h interpretation leads to 
no absxu'd or in.congruona r(iaults. It is I)y no means difficult—were 
it nccossary to do so—to assign reasons why the Legislature, while 
conferring on District aud Sub-Divisional Magiatratos power to 
withdraw oases from tlio heads of villagos, should have deliberately 
limited that power to cases of theft only, Cases dealt with by 
heads of villages under Eegulatioa X I of 1810 are oxprcaaly of a 
trivial nature—a conviction in respnet of which will in no ease 
affect the character of the accused or subject him to any tuvil 
disabib’ty—and if it be one of abusive language,”  it will, in the 
majority of cases, not amount to any offence undoi‘ the Indian 
.Penal Code. But the ease of a theft, though it he a petty one, the 
value of the property stolen not exceeding ona rupee, stands 
altogether on a different footing. It is a serious offenco u.ndor the 
general criminal law and a condction foi: such an offenoo will 
per,mano]i,tly affcet the character of the accused and snbjeot him 
also to ccrtain civil disabilities. There is nothing said in tbe Code 
of Criminal Procedure as to the law which is to/ be applied to a 
case tran.sforred, fram the head of a village to a Mag x̂strate appointed
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ander the Code of Criminal Procedure, Under lioili the Eegula,- S e v a -  

tions tho hend of a village i i i a j  on a yerljal enquiry dismiss tlic 
parties” ov “ if the offence charged is proved to have beon committed Amhayan. 
by the accused and is of a nature deserving of puriishruent, he may 
confine the aconsed in tho villa-g'e choultry for a time not exceeding 
12 hours ”  or if he be of a low caste, “  put him in the stocks for a 
time not o scG o d in g ' 6 h o u r s .”  Thero can, however, be  little doubt 
that when the case is transferred to and tried by a Jifagistrate, it 
will have to bo dealt with, by him, iniclci’ the Indian. Penal Godo 
and the Code of Criminal Proeodiiro and not ondcr tho provisions 
enactod in the Ecgulationy. Casea o f  a trivial n a tiiro  referred to in 
section 10 of EogLdation X I of 1816 may not, in some oases, amoiint 
to an offence at all under the general cidminal law and the Magis
trate may therefore be imable to deal with the same under the 
Indian Penal Code and the Code of Criminal Procedure, whereas 
every ease of theft under fiegulation IV  of 1821 oan. he dealt with 
by a Magistrate imder the Indian Penal Code, and in some cases 
though the \-aliie of tho property stoJen m a,y m){: be more than one 
rupee, the punishment which the head of a village can, under 
-Regulation IV  of 1821  ̂ inflict will bo very inadequate and it will 
therefore-be desirable to transfer the case to a Mag'istrate who can 
deal with it effectually under the Penal Code. It seems to me 
therefore by no means unlikel)’ that the Legislature d id  not 
consider it advisable or necessary to empower District and Sub- 
Divisional Magistrates to withdraw, from heads of villages, “ cases 
of a trivial nature ” falling under Eegulation X I  of 1816 and 
deliberately limited the power to cases of theft falling under the 
later Eegulatioa IV  of 1821.

I am unable to adopt the view that inasmuch m the powera 
conferred upon heads of villages by clause (1) of section 10 of 
Eegulation X I  of 1816, to deal with and punish the ofEenoea 
therein referred to, have, by incorporation with section 6 of 
Begulation IV  of 1821, been extended to the pnnishment of petty 
thefts under that section, the head of a village should now be xg- 
garded as acting under Eegulation IV  of 1821, not only when he 
deals with oases of petty theft but also when he deals with “  cases 
of a trivial natm’e ’̂ mentioned in section 10 of the Begulation of 
1816 and that therefore under section 528 (4) of the Criminal 
Procodure Code any case may-be withdrawn from the head of a 
Tillago, This v:̂ ew proeeedis on the assumption that not only doss
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Sbva- section 6 of the later Ecgulation incorporate with ifc tho portion in 
KoLMDAt section 10 of the tiarlior Eegalation, hut that section
AwMAYÂ f. 20 has in its entirety been eonsolidated witli and that it has 

merged in section G of Eogiilation IV of 1821. The ease of Boden 
V. Smithil) in no way londe any support to this yiew. All that was 
held in that case was that assuming that the 8& 9 Viot., cap. 21, 
was a “ Local A ct” and that as such the period of limitation 
applicable to suits thcreundor would ho the general period provided 
by 5 & 6 Viet., cap. 97, for suits nnder “ Local A cts/’ yet that by 
reason of thes incorporation generally in 8 9 Viet., of “ all the
proviyjons of any Act of Parliament -̂elating to Conntj Bates ” 
(The County liatos Act 55 Goo. HI, cap. 61), the shorter period 
preaciibocl by the Fi5 G-oo. I l l  Hlioald be held to apply to suits 
under the 8 & 0 Viet,, cap. 21, and that as far as regards the period 
of limitation, for actions under this statute the 5 & (i Viet., cap. 97, 
mUHt bo taken to have been, repealed.

If tho correct view bo that «ection 3 0 of Ecgulation X I  of 181(1 
has bccomo merged in section (5 of Eegulation IV of 1821, .the 
former must be taken to have been spent and now Itecomo obsolete 
a,nd beads of villagGs should he regarded as acting under Eegula- 
tion IV of I8‘21, not only when they deal -witK oases of petty theft, 
but also when they deal with “ eases of a trivial nature, such m 
abuBiye language, inconsiderablo assaults and all’rays.” In none 
of the Acts passed from time to time, ending with Act X I  of 1001 
repealing obsolete enactments, has the Indian Legislature adopted 
this view' cither with reference to seetioD. 10 of Ecgidation X I  of 
1816 or with reference to various other enaetniants on the Indian 
Statute-book, which have been applied to or incorporated with 
later enactments. If iJie liCgislaturo were now to repeal section 
6 of Ecgulation IV of: 1821, could it be contcndod that heads of 
villages in this Presidency could not deal with “ cases of a trivial 
nature”  provided for by section 10 of the earlier Eegalation ? 
Section 10 of Eogiil ation X I  of 1816, notwithstaiKling its incorpora** 
tion with section (i of tho later Eegulation has continued and still 
continues to bo in force as part of tho earlier Eegulation and. if 
the Legislature wore now to repeal this Eegulation, heads of 
villages could no longer deal with offonees of “ a trivia!nature ” 
mentioned in section 10. But such repeal would not affect the
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operation of section (5 of Regulation lY  of 1821,—aa reffaids petty seta- 
tlicfts proYidecl for therein—and this section wonld operate jii«t as 
if the words of section 10 of the Eegulation of 1810, dofiniog the Ahmayas. 
powers of heads of villages to deal with the trivial oflrfiiices therein 
raentioned, and only those words had, Yyith orit any reference to 
that section, been actnally reprodneed, written and printed in 
scction 6 itself when it was passed [per Lord Denman, C.J., in 
T/ia Qwm r. The Inhabitants of Brecon (1),] Where the provisions 
of one statute are incorporated by reference in another.—a method 
which is frequently adopted in drafting statutes, to save labour 
and avoid repetition—the effect is not to repeal tlie former enact
ment by consolidating- it with the latter, but only to extend its 
provisions  ̂ withont actnally reprodncing the words therein to the 
new matters in the later enactment; and, should the Legislature 
afterwards repeal the earlier statute, the provisions thci'eof, which 
have been incorporated in the later enactment continue in force 
for the purposes of the later enactment notwithstanding such 
repeal [Beg. v. Merionethshire(2)) The Queen v, see also
section 4 of (India) Act X I  of 1901],

A b the ease which was withdrawn by the Sub-Divisional 
Magistrate from the head of the village was one of abusive 
language ”  and not “ theft,” the order of the Sul^-Divisional 
Magistrate should, in my opinion, be cancelled.

The case came on for further hearing before the Oourt consti
tuted as above.

V. Krishnammi Ayyar for complainant.
V. C, Desikachariar for the accused.
Judgment.—The question raised in this reference is whether 

a District or Sub-Divisional Magistrate has |urisdictiori, under 
section 528, Grimina.1 Procedure Code, to transfer any criminal 
case from the file of a Village Magistrate or whether the power of 
transfer is limited to the oases, vi;̂ ., petty thefts which a Village 
Magistrate is empowered by Uegula,tion IV  of 1821 to try and 
punish.

We think that the power of transfer is limited to the latter 
okBB of cases.
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Sjsva- Sootioii 1 (2) (/;) ol the Code of Criminal Procedure enacts
sotANOxVi abseuoc) ol' any specific, provision to tlie contrary^
A.MMAYAN. TLotiiiiig 111 tliG Oodo sliall appl}' to “ lioada of villages in the Presi

dency oE Eort St. G-GOrgc," aiirl piior to 1898 it was held by the 
Courts that the eJJocit of those words was that the power of transfer 
vested in the Pistriet and Snb-Diviaioaal Miigistrates under 
section 528 did not extend to cases pending bof0 1 -1 3 Vilhige Magis- 
trates in thia rrcsidciicy.

By Aet V of 1898, KGcfcion 028 wati atucndod; Mnl)-seotion4 of 
the aniouded Boction k  aa t’ollows

“ The head of a, villaj^o under Madras Ivô n̂lafcioii IV̂  of 1821 
is a, Magiytiato l‘oi' th,e purpo.scs of this scetion.'’^

Tlio expression xmdor Matii-as liegulatioii IV  ” is an olliptieal 
ono, and might grauimatically mean eithei- a,j)pomkd andor that 
Eegnlation or aotmg, that is, exercising powers iinder that Eogu- 
latioii. L̂lie licgulatioD, however, does not d(!al with tlio a,ppoint- 
nient ol heads of villa,ges, but mcj-ely gives thorn the same powers 
in regard to pnnishing petty thefts, which they already liad under 
Eognlation X I  of 1816 in cases of a, trivial nature, such as 
abusive language and inconsiderable assaults and aifrays/’ The 
clause therefore means the head o! a village acting in exercise of 
the powers conferred on him l>y Rogalation IV  of 1821/’ We do 
not think that it can properly be he hi tliat the provisions of 
Eegulation X I  of 181(j arc implicitly incorporated and ro-cnaotcd 
in Eegulation IV  of 1821. If the Lcgisle'iture had intended to 
give the power of transfer in the trivial cases punishable nnder 
Eegulation X I  of 1816, wo think that that Eegulation, would 
have been specified in the section along with Eegulation IV  of 
1821, or else the language of section 1 of the Code would have 
been followed and no rcfexenco to any particular Regulation 
would have been made.

The reference to Eegulation IV  was, wo think, made advisedly 
for the purpose of limiting the power of transfer to cases punish
able under that Eegulation. There arc many reasons why the 
Legislature may have thought sue.h a limitation, desirable. Theft 
—even potty theft-—is a serious ofienee, pmiialiablo under the 
Penal Code with imprisonment for three years. A  conviction for 
theft permanently affects the character of the a,cou8ed and entails 
civil disabilities, and liability on a second conviction to greatly 
enhanced punishment, Conviction for the trivial /ofEenoes triable
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under B.0galation X I  of 1816 entails xiono of these eonsequences. 
It may, therefore, well hwe been thouglifc that tko j ôwer of 
transfer was necessary iu the one class of cases tboug-h not in the 
other. However that maybe, when the words of the enactment 
are plain in themselves and can reasonably be g'iven cffect to 
in their ordinary grammaiical meaning, we think tliat tliey 
should be so interpreted.

W g, therefore, hold that the Sub-Divisional Magistrate had no 
po?eer to transfer the cases of insult pending beloro the Village 
Magistrate to the Stationiiry Sub-Mfigistiate of Ohidami)arain and 
we set-aside his order.

As, however, fche transfer is on the merits advisable, wo, in 
exereiso of our powers under section 29 of the Letters Patent, 
transfer the ease to the Snb-Magistrato specified in the iSnlvDivi- 
sional Magistrate’s order.

Skva.
K O t A K D A t

V.
AMjUAYAX.

APPELLATE CIVIL.

Before Mr. Jusiice Davies and Mr. Justice Benson.

SRI B AJA H  SOBHANADBI APPA RAO BAHA.i:)UE 
( I ’iKsT B e e e n d a n t ), A p p e l l a n t ,

SEI B AJAH  V E N K A T A N A E A S B IH A  AFPA EAO BAiiADITB
ASTD OTHEKS (PLAINTiri? AND DEFENDANTS Nos. 2 TO l7),

Ebspowdefts."'- _

Land tenure—■“  MokrLa.‘<sadars'’—Distinction bcitccen oulrigUl grant subject, to 
performance of sorvice-i and ffmnt nf an office /rilh renmiUTcLtiou from im  of 
lands—Pi'ima facie ownership— 'Burden of proof of right to cject or 
ejectmcnt.

The tenure known as “  mokliassa ” is one whioli is eroated by an. assignmeut 
of a village or land to an iadividuai oibliei' rent freo or at a low quit-rent on 
condition of servico.

Where the grantor o f  laud on mokhassa -t,enure liais made tke grant as 
paymGnt for servicos in lieu of nioney, semUe, that he may discontinue the 
employment and, with, it, the remuneration, and resnma fchesabjeot-inatter of the

1902. 
Allgust 18; 

20.
Septemher 9.

* Appeal Uo. IS'7 of 1900 presented againsfe the decree of S. Gopaiaohamr, 
Subordinate Judge pf Kistna at Masulipatani, in Original Suit 6 of 3.809;


