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apportionment. will deelare the apportionment in such mode as may
be customary, so that the parfies concerned may have an oppor-
tunity of knowing it, and of appealing thercfrom to the Board if
agerieved by the apportionment. The proposed apportionment of
the assessment by the Collector, and tho sanction of the Board heing
both the result of ex parfe proceedings, there is nothing anomalous
in allowing a party affeeted thereby to appeal to the Board against
the apportionment thus made. The Boaxd of Revenne, therefore,
did not ach wlira vires in entertaining the appeals of the lossces and
of the “Zamindar agaivst the apportionment of assessment which
was declared hy the Collector on the 19th January 1891, and in
revising that apportionment.

In this view 1t hecomes unnecessary to decide the other
guestions argued before us.

We therefore allow the appeal and dismiss the suit with costs
thronghout.

APPELLATE CRIMINAL,

Before My, Justice Subramania Ayyar, Mr. Justice Davies and
M. Justice Benson.

SEVAKOLANDAL, Accusep,
)

AMMAYAN, CJoMPLAINANT. *

Criminal Procedure Clode—Aet ¥ of 1808, 8. §38-~Power of Disiviel or Sub-Divis
sional Muyistrale lo lransfer a erbminal ease from the fileof o Village Magis-
trate—Btent of power—Pelty Lhefts tricble under Regulation 1V of 1821,

The juvisdietion which a Distriet or Sub-Divisionnl Magistrate has, under
section 528 of the Code of Criminal Procedure, to Lransfer o criminal case from.
the tile of a Village Magistrate is limited to the cases (namely those relating to
petty thefts) which a Village Magistvato is empowered by Regulation 1V of
1821 to try and punish.

Rerrrenct for orders. The letter of Reforence sct out the facts
as Tollows ;e

# (Criminal Revision Case No, 434 of 1802.) Cage rvoferved for the orders of
the High Court under soction 438 of the Code of Criminal Frocodure by E. A«
Elwin, District Magistrate of Soufh Arcot, in his letter, dmﬁ"led 15th September
1902,
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“One Ammayan presented a complaint of insult (trinble under
Regulation XT of 1816) against one Sivakolandai in the Couet of
the Village Magistrate of Alambadi, Chidambaram taluk. The
accused in the case petitioned the Deputy Magistrate, Chidan-
haram division, for the transfer of the case to the file of any
other Magistrate on the ground that the Village Magistrate
was prejudiced against him. The Deputy Magistrate, after hear
ing both sides, ordered the transfer of the case to the file of
the Stationary Sub-Magistrato of Chidambaram. Against this
order a so-called appeal has been presented to this Court by the
complainant.

* From the proceedings of the Deputy Magistrate, dated 16th
July 1902, it appears that there is sufficient ground for the accused
to fear that a fair and impartial frial cannot be had before the Vil-
lage Magistrate. The point for consideration, however, is whether
the Deputy Magistrate had the power under the Criminal Pro-
cedure Code to make the order he did. Under the old Code (Act
X of 1882) it was held that no such power existed. Clause 4 of
section 528 was newly introduced in the present Codeand although
the intention of the Legislature appears to have heen to invest a
superior Magistrate with power to transfer any case pending before
a Village Magistrate (sce statement of objects and reasons of the
new Code printed as supplement to the Fort 8. George Gazette,
dated 16th November 1897), yet the wording of the clause, which
refers only to Regulation IV of 1821 under which petty thefts are
triable, seems to include cases triable by a Village Magistrate under
Regulation XI of 181G6. T think, thercfore, that the Deputy
Magistrate’s order was ullra wires,

“ Again, I feel considerable doubt whether I have any appellate
power or power of interference in respect of a Sub-Divisional
Magistrate’s order directing the transfer of a case, for the Distriet
Magistrate and the Sub-Divisional Magistrate have .co-ordinate
jurisdiction under section 528, Criminal Procedure Code. Iunder-
stand that the High Court decided the guestion in a similar case
on or ahout 25th June last.”

The District Magistrate concluded by stating that he con-
sidered that it was a case in which transfer should be made.

The casc came on in the first instance hefore the Chief
Justice and Bhash) am Ayyangar, 4., who delivered the following

Judgments :— ‘
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Str Arworn Warre, C.J.—The question raised in this refer
ence i3 whether under section 528 of the Code of Criminal Proce-
dure o District or Sub-Divisional Magistrate has power to transfer
any criminal case pending before a Village Magistrate or whether
this power of transfer is Jimited to the case referred to in section
6 of Regulation IV of 1821, that is to say, potby thefts where the
value of the property does not exceed one rupcee.

Seetion 10 of Regulation XT of 1816 gave to heads of villages
eriminal jurisdiction “in cases of a trivial nature such as abusive
langnage and inconsiderable agsaults ov affrays.” By section 6 of
Regulation TV of 1821 the powers granted to heads of villages
under the section above referred to arc extended to the punishment
of petty thefts not atbended with aggravating ecircumstances nor
committed by persons of notorionsly bad character and when the
value of the propoerty stolen does not excend one rupee.

Paragraph (4) of section 528 of the Code of Criminal Procedure
was apparently introduced to meet the decision of this Conrt in
Madavarayachar v. Subba Rou(l), where it was held that since
a Village Muusif was not a Magistrate under the Criminal Proce-
dure Code, a Joint Magistrate had no powoer nnder section 528,
as it then stond, to fransfer w case from a Village Munsif. The
offence in the case of Madavarayachar v. Subba Rau(1), though
this is not stated in the report, as in the roference now hetforo us,
was abusive language.

The amendment to section 528 is not happily worded. If the
Legislabure had adopted the phraseology of section 1 (2) (4) of the
Code, viz., “Heads of villages in the Presidency of Fort St
George” no question could have arisen. The amending words in
section 528 refer expressly to the Roegulation of 1821 and do not
refor to the Regulation of 181G, But having regard to the
circamstanees in which the amendment appears to have been made,
viz., to meet a decision in gencral termy that a Joint Magistrate
had no power to tramsfer any criminal case from a Village Magis-
trate, the intention of the Tiegislature seems obvious. ‘

T cannot bring myself to believe that the Tegislature intendeil
to give a power of transfer when the case was theft of an article
of the value of not more than one rupec and not to give this power
in the case of the trivial offences referred to in section 10 of

(1) LI.R., 15 Mad., 94.
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Regulation XT of 1816. I can conceive no object for making this
distinetion. The question is can we give offoct to the intention of
the Legislature withont unduly straining the words of section 598,
I think we can. Under section 6 of the Regulation of 1821 the
powers granted by the Regulation of 1816 to punish trivial offences
“ are heroby extended . . . tothe punishment of petty thefts,
ote.” It seems to me that the offect of those words is that the
provisions of the Regulation of 1816 with reference to criminal
offences of a trivial nature arc implicitly incorporated and
‘re-enacted in the Regulation of 1821 and that the head of a village
under Madras Regulation IV of 1821 has jurisdietion under that
Regulation to deal with cases of petty theft, and also has jurisdic-
tion both under that Regulation and under the Regulation of 1816
to deal with the trivial offences referred to in the carlier Regulation.

This being so I think it was competent for the Deputy Magis-
trate to make the ordex of transfer.

Brasuyam Avyaxcar, J.—The question for decision in this case
is whether, under seetion 528, Criminal Procodure Code, a Sub-
Divisional Magistrate can withdraw from the head of a village,
a case of ““a trivial nature "—viz., ¢ of abusivo language ”-—and
refer the same for trial to a Magistrate suboxdinate to him. The
solubion of the question depends upon the right construction of
sub-gection 4 of section 528, Criminal Procedurc Code, which was
introduced for the first time in the Code of 1898 and which runs
as follows :—

“The head of a village under Madras Regulation IV of 1821
is o Magistrate for the purposes of this section.”

If, as iz invariably the case, in various enactments [e.g,,
scetion 50 of Act XXIV of 1850; section 6 of Act I of 1871:
section 19, clavse 16, of Act VII of 1870 {Court Fecs) ; seetion 26
(explanation) of Act I of 1872 (Hvidence Act)] including section
1 (2) (6) of the Criminal Procedure Code, the functionary in
question had been veferred to in the above clause as “ the head of
a village in the Presidency of Fort St George,” no doubt could
arise as to the power of a District Magistrate or a Sub-Divisional
Magistrate to withdraw any case from the head of a village and
refer it for trial to any other Magistrate or head of a village
subordinate to him. "The head of a villige in this Presidency is
empowered toact as a Magistrite and deal with * cases of a trivial

nature, such as; abusive language, inconsiderable assaults ox
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affrays,” hy section 10 of Regulation X1 of 1816, and with cases
of petty thefts hy section 6 of Regulation 1V of 1821. It will be
noted that in sub-section 4 of seetion 528, Criminal Procedure
Code, referenco is made only to Regulation IV of 1821 and not to
Regulation XI of 1816. Ii the objeet of the Tegislature had been
to empower District and Sub-Divisional Magistrates to transfer
any case from tho head of a village, it is unaccountable that it
shoula have departed from the usual phrageology used in seetion 1
(2) (») of the Criminal Procodure Code, and the various other
enactments alveady referved to or that reference should have been.
made ouly o Regnlation 1V of 1821 instead of to both that aud
Regulation XT of 1816, The conclusion [ have come to is that
the puwer of trausfer is limited Lo cases of “potty thefts ” which
are triable by heads of villages imder Regulation 1V of 1821 and
doos nob extend tv “eases of abusive language, and inconsiderable
assanlts and affrays” which are also triable by heads of villages
but under Regulation X1 of 1816,

The obvious and grammatical interpretation of subasection 4 of
seclion H28, Criminal Procedure Code, is that the head of a village
acting under Madras Regulation IV of 1821 is a Magistrate for the
purposes of scetion 528, Lean see mo reason for departing from
this interprotation and, in ny opinion, such interpretation leads o
no absurd or incongruons results. It is hy no means dificult—were
it necessary to do so-—to assign reasons why the Logislature, while
conferring on District and Sub-Divisional Magistrates power to
withdraw cases from the heads of villages, shounld have deliberately
limited that power to cases of theft only. Cases dealt with hy
heads of villages under Regulation XT of 1816 are expressly of a
trivial nature—a conviction in respect of which will in nn ease
affect the character of the accused or subject him to any civil
disability—and if it be one of “ abusive language,” it will, in the
majority of cases, not amount to any offence wndor the Indian
Penal Code.  But the case of a theft, though it be a potty onc, the
value of the property stolen not excecding ome rupee, stands
altogether on a different footing. It is a serious offence wnder the
general eriminal law and a conviction for sueh an offence will
permanently affcot the character of the accused and subject him
also to certain civil disabilities. There is nothing said in the Code
of Criminal Procedure as to the law which is fo/'be applied to a
case transferred from the head of o village to a Mag{istrate appointed
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under the Code of Criminal Procedure. Under hotli the Regula-
tions the head of a village may “op u verbal enquivy disiniss the
partics” or *“if the offence charged is proved to have becu committed
by the accused and is of a nature deserving of punishiuent, he may
confine the accused in the village choultry for a time not excecding
12 hours” or if he he of a low caste, * put him in the stocks for a
time not exceeding 6 hows.” Thero can, however, be little doubt
that when the casc is transferved to and tried by a Magistrate, it
will have to be dealt with, by him, under the Indian Penal Codo
and the Code of Criminal Procedure and not under the provisions
enacted In the Regulations.  Gases of o trivial natwre reforved fio in
section 10 of Regulation XTI of 1816 may not, in some cases, amount
to an offence ab all undexr the general criminal law and the Magis-
trate may therefore he unable to deal with the same under the
Indian Penal Code and the Code of Criminal Procedure, whercns
every case of theft under Regulation IV of 1821 can e dealt with
hy a. Magistrate under the Indian Penal Code, and in some cases
though the value of the property stolen mayv nob be more than one
rupee, the punishment which the head of o village can, wuder
Regulation IV of 1821, inflict will he very inadequate and it will
therefore-be desirvable to transfer the case to o Magistrate who can
deal with it effectually wnder the Penal Code. It seems to me
therefore by mo means wnlikely that the Legislature did not
consider it advisable or necessary to empower District and Sub-
Divisional Magistrates to withdraw, from heads of villages, “ cases
of a trivial nature” falling under Regulation XI of 1816 and
deliberately limited the power to rases of theft falling under the
later Regulation 1V of 1821.

I am unable to adopt the view that inasmuch as the powers

conferred wpon heads of villages by clawse (1) of seetion 10 of
Regulation XI of 1816, {o deal with and punish the offences
therein veferred to, have, by incorporation with section § of
Regulation IV of 1821, been extended to the punishment of potty
thefts under that section, the head of a village should now he re-
garded as acting under Regulation IV of 1821, not only when he
deals with cases of petty theft but also when he deals with « cases
of a trivial nature” mentioned in section 10 of the Regulation of
1816 and that therefore nnder seetion 528 (4) of the Criminal
Procedure Cods any case may. be withdrawn from.the head of a

villege, This vfgéw‘prooeeds on the assumption that not only. &05.5“
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section 6 of the later Regulation incorporate with it the portion in
question of section 10 of the sarlier Regulation, hut that seetion
10 has in its entirety been econsolidated with and that it has
merged in seetion 6 of Regulation IV of 1821, The casc of Boden
v. Smith(1) in no way Iends any support to this view. All that was
held in that case was that assuming that the 8 & 9 Viet., cap. 21,
was a “Local Act” and that as such the period of limitation
applicable to suits thereunder weuld be the general period provided
by & & 6 Vict., cap. 97, for suits nnder “ Local Acts,” yet that by -
reason of the incorporation generally in 8 & 9 Viet.,, of “all the
provisions of any Act of Parliament relating to County Rates”
(The County Rates Act 55 Geo. ITL, cap. 51), the shorter period
preseribed hy the A5 Geo. IIT should be held to apply to suits
under the 8 & 9 Vict,, cap. 21, and that as [ar as vegards the period
of limitation for actions ander this statute the 5 & G Viet., cap. 97,
must ho taken to have heen repealed.

If tho correct view he that section 10 of Regulation X1 of 1816
has hecome merged in section G of Regulation IV of 1821, the
former must be taken to have beon spent and now hecomo obsolete
and heads of villages should be regarded as acting under Regula-
tion 1V of 1821, not only when they deal with cascs of petty theft,
but ulso when they doal with ““eases of a trivial nature, such as
abusive language, inconsiderablo assaults and affrays.” In none
of the Acts passed from time to time, ending with Act XI of 1001
repealing obsolete enactments, has the Indian Legislature adopted
this view cither with reference to section 10 of Regulation XT of
1816 or with reference to various other enactments on the Indian
Statute-book, which have been applicd to or incorporated with
later cuactments. If the Legislature were now to repeal section
6 of Regulation LIV of 1821, could it be eontended that heads of
villages in this Presidency could not deal with “cases of a trivial
nature ” provided for by scetion 10 of the carlier Regulation ?
Section 10 of Begulation XTI of 1816, notwithstanding its ineorpora-
tion with section 6 of the later Regulation has conbinned and still
continues to be in force as part of the earlicr Regulation and if
the Legislature were now to repeal this Regulation, heads of
villages could no longor deal with offences of “a trivial nabure ”
mentioned in section 10. But such repeal would not affect the

rd
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(1) 18 L 012, 121,
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operation of section 6 of Regualation TV of 1821, —as yvegards petty
thefts provided for therein-—and this section would operatc just as
if the words of section 10 of the Regulation of 1816, defining the
powers of beads of villages to deal with the trivial offences therein
mentioned, and only those words had, without any reference to
that seetion, been actually reproduced, written and printed in
scetion 6 itwelf when it was passed [per Lord Denman, C.J., in
The Queen v. The Inhabjtants of Brecon (1).]  Where the provisions
of onc statute are incorporated by reference in another,~a method
which is frequently adopted in drafting statutes, to save labowr
and avoid repetition—the effcet is not to repeal the former cnact-
ment by consolidating it with the latter, but only to extend its
provisions, without actually reproducing the words therein fo the
new matters in the later enactment; and, should the Legislature
afterwards repeal the carlier statute, the provisions thereof, which
have been incorporated in the later enactment continue in force
for the purposes of the later enactment unotwithstanding such
ropeal [Reg. v. Merionethshire(2), The Quecn v. Smiin(3), see also
section 4 of (India) Aet XTI of 1901}

As the case which was withdrawn by the Sub-Divisional
Magistrate from the head of the village was onc of * abusive
language ” and not “theft,” the order of the Sub-Divisional
Magistrate should, in my opinion, he cancelled.

The case came on for further hearing before the Court consti-
tuted as ahove.

V. Krishnasami dyyar for complainant.

V. C. Desikachariar for the accused.

JupameNT.--The question raised in this reforence is whether
g District or Sub-Divisional Magistrate has jurisdietion, radex
section 528, Criminal Procedure Code, to transfer any criminal
cage from the file of o Village Magistrate or whether the power of
transfor is limited to the cages. viz., petty thefts which a Village
Magistrate is empowered by Regulation IV of 1821 to try and
punish.

We think that the power of tlansfu i limited to the latter
class of cases.

(1) 16 Q.B. ch,SL3 at . 810, (2) 6 Q-B. 1{61),3433
(J)LR 8 Q.B, 146,
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Section 1 (2) (b) of the Code of Criminal Procedure enacts
that, in tho absence of any specific provision to the econtrary,
nothing in the Code shall apply to ©heads of villages in the Presi-
dency of Fort St. Greorge,” and prior fo 1898 it was held by the
Cotrts that the effeet of these words was that the power of transfer
vested in the District and Sub-Divisional Magistrates nnder
section 528 did not extend to cases pending hefors Village Magis-
trates in this Feesidency.

By Act 'V of 1898, seetion 528 was amonded: snh-sectiond of
the amended section iy as follows 1 —

“Phe head of o village wader Madras Regulation IV of 1821
is a Magistiate {or the purposes of this seetion.”

e expression © under Madras Regulation IV " is an olliptical
ono, and might grammatically mean either appoinied ander that
Regulation or acting, that is, exereising powers under that Rogu-
Jation. The Regulation, however, does not deal with the appoint-
ment of heads of villages, but merely gives them the same powers
in regard to punishing petty thefts, which they already had under
Rogulation XT of 1816 ¢ in cases of a trivial nature, such as
abusive language and inconsiderable nssaults and affrays.” The
clanvse thercfore moeans ** the head of a village acting in exercise of
the powers conferved on him by Regulation IV of 18217 We do
not think that it can properly be held that the provisions of
Regulation XI of 1816 arc implicitly incorporated and re-cnacted
in Regulation IV of 1821, 1f the Legislature had intended to
give the power of transfor in the trivial cases punishable under
Regulation XI of 1816, we think that that Regulation. would
have been specified in the section along with Regulation IV of
1821, or else the languago of section 1 of the Code would have
boen followed and no referemce to any particular Regulation
would have been made. 4

The refercnece to Regulation I'V was, wo think, made advisedly
for the purpose of limiting the power of transfer o cases punish-
able under that Regulation. There arc many rcasons why the
Legislature may have thought such a limitation desivable. Theft
~—oven petty theft-—is a serious offence, punishable under the
Penal Code with imprisonment tor three years, A convietion for
theft permanently affects the character of the accused and entails
civil disabilitivs, and liability on o second convietion to greatly
enhancod punishment. Conviction for the trivial offences triable
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under Regulation XI of 1816 entails none of these consequences.
It may, thereforn, well have been thouglt that the power of
transfer was necessary in tha one class of cases though not in the
other, However that may be, when the words of the enactment
are plain in themselves and can reasonmably be given coffect to
in their ordinary grammatical meaning, we think that they
should be so interpreted.

We, therefore, hold that the Sub-Divisional Magistrate had no
power to transfor the cases of insult pending before the Village
Magistrato 1o the Stationary Sub-Magistrate of Cbidambaram and
we set-aside his order.

As, however, the transfor is on 1he merits advisable, we, in
exercise of our powers under section 29 of the ILietters Patent,
transfer the case to the Sub-Magistrate specified in the Sub-Divi-
sional Magistrate’s order.

APPELLATE CIVIL.

Before My, Justice Davics and Mr. Justice Benson.

SRI RAJAH SOBHANADRI APPA RAO BAHADUR
(Frrsr DEPENDANT), APPELLANY,
2.

SRI RAJAH VENKATAVARASIMHA APPA BAO BAIADUR
AND oruERS (Pramvrisr anp Dirgnpants Nos. 2 1o 17),
RuspowpenTs. ¥

Land tenure-—~ Mokhassudars >'~——Distinction belween owlright grant subject to

performance of services and grank of an offce wilh remuneration from wse of

lunds—DPrimd facie ownership—DBurden of proof of right to efect or resist
efectment.

The tenuve known as “ mokbassa ™ is one which is created by a1 assignment
of a village or land to an individual either renb free or at a low cuil-rent on
condition of service.

Where the grantor of land on mokhassa tepure has made the grant as
payment for services in Hew of moncy, semble, that he may discontinue the
employment and, with it, the remuneration, and resnmo the subject-matter of the
grand.

* Appeal No. 157 of 1900 presented against the decres of 8. Gopalachaiiar,
Subordinate Judge of Kistna at Masulipatam, in Original Buit No. 6 of 1869 -
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