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tiffs’ mortgage be also declared in Court by the District Munsif on
or before the 15th January 1903. The decreo will also give further
necessary directions for the first defendant redeeming, on or before
the 15th April 1908, the plaintiffs, on the latter redeeming the
second defendant and also for the first defendant redeeming both by
payment into Court, in delaunlt of plaintiffs yedeeming the second
defendant, with additional provisions for sale in defawdt of redsmp-
tion. The plaintiff must pay the second defendant’s oosts through-
out and the first defendant must pay the plaintifi‘s coststhroughout,
excluding the costs which the plaintiff will have to pay to the
second defendant.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Bhashyawie Ayyangur.

THE SECRETARY OF STATE FOR INDIA IN COUNCIIL
(DEFENDANT), APPELLANT,

»,
ROBERT FISCHER (Pramvrirr), Resroxpeny,®

Assegsment of Land Ravenue et ~(Madrasy Act I of 1876, 5. T—Appealio Board uf
Revenue from assessment figed by Collector—Limitution—Revenuwe Rocovery
Aot—(Madras) det II of 1864, =, 43-—~Regulation I of 1803, s. 18— Effect of
Aet I of 1876 on the proeedure presevibed by so 18 of Negulatinn 11 of 1803.

The period of ninety days preseribed by section 7 ol Act [ of 1876, during

which an appeal may bo preferred to the Doard of Revenue frow an ordor hy a

Collcctor apportioning the assesyment on land, yuns from the dato when the

Collector decloves the apportionment of assessracnt, alter the apportionment

proposed by him to the Board of Revenuve Las been sanctioncd. It does not

commence to rmu, ander the Act ol 1878, from the date when the Collecter
himgelf fixes the amonnt and zubmits his propoesal te the Board of Ruvenae for
sanction, '

Under section 18 of Regunlation I1 of 1808, the Collector was bound, when trans.
mitting for the consideration of the Board & statement of the nsscssment to
be apportioned on tho sub-divigion, to fureish a copy of such statement to
the proprietdr of the estate, who was divected to appealif he objected to the
assessment. Under that Regulation the appeal was against the proposal for

% Appeal No.70 of, 1901 presented against the decree of T. Varada Rao,

Bubordinate Judge uf Madurs (Fasb), in Origieal Suit No. 63 of 1899.
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Srorprany dpportionment, anditime van from the date of the proposal. But the effect of

o¥ BTATE ¥FUR Act I of 1876 has boen to supersede the procedure preacribed under section 18 of
Inpra v
CoUNGIL
- ?. the apportionment made under section 2 after it has acquived vulidity hy being
ISCHER.

Regulation 1T of 1803, and the right of appeal given hy the laterAct is against

sanctioned by the Board of Rovenue.

Surr for a declaration that plaintifi’s sub-division of a zamindari
is liable to pay a fized assessment of only Rs. 2,767-4.-1.

The following statement of facts is taken from the judgment
of the High Court :—

“The plaintiff, in whoso name Kondagni, a sab-division of the
Sivaganga zamindari, has heen registered under Madras Act T of
1876, sues the Sceretary of State for India in Counecil in effect to
obtain & declaration that his sub-division is liable to pay a fixed
assessment of only Rs. 2,757-4-1 and not Rs. 2,027-4~8, the
amount claimed on behalf of the defendant. On the 18th
November 1890 the Collector of Madura, after determining that
the plaintiff was entitled to separato registration of Kondagai,
submitted to the Board of Revenue, for its sanction, bis proposal to
fix the assessment on the separated portion at Rs. 2,767-4-1, The
Board of Revenue by ite proceedings, dated Bth December 1890,
signified to the Collector its sanction, On receipt of the sanetion
the Collector deducted from the peishcush payable in respect of the
whole zamindari, the assessment sanctioned by the Board of
Revenue in respect of the Kondagal sub-division and the soparate
assessment of Kondagal and the reduction of the peishensh of the
whole zamindari was communicated by the Treasury officer, on
the 19th January 1851, to the lossees of the zamindari, fixing the
instalments in which the peishcush of the zamindari, as thus
reduced, was payable. The lessecs and the zamindar heing
aggrieved hy such apportionment, presented appeals to the Board of
Revenue nnder section 7, on the 15th March and 18th April 1831,
rogpectively ; and the Board of Revenue, after calling for further
information from the Collector, passed an order, dated 17th August
1891, whereby it enhanced the assessinent payable by the plaintiff
in respect of Kondagai to Rs. 3,027-2-8, and made a correspouding
reduction of peisheush payable hy the Zamindar on the rest of the
zamindari. The suit is brought by the plaintiff for a declaration
that this order of the Board of Revenue is witra wires,

“The Subordinate Judge upheld the plaintifi’s contention thub
the period of ninety days prescribed by section ? of Act L of 1876,
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for an appeal to the Board of Revenue, should be reckoned from the
13th November 1890, the date on which the Collector fized the
assessment at Rs. 2,767-4-1 and submitted his proposal for the
sanction of the Board of Revenue, and not from the 19th January
1891, the date when the apportionment as sanctioned by the Board
was effected and conimunicated to the Zamindar and the lessees of
Sivaganga. The Sub-Judge also held that it was incompetent to
the Board of Revenmuc to exzercise its appellate jurisdiction by
entertaining an appeal preferred after the expiration of the period
preseribed by section 7, and that its order allowing the appeal was
ultra vires, '"The Sub-Judge further overruled certain pleas taken on
hehalf of the defendant to the maintainability of the suit, and
passed a decree in favour of the plaintiff declaving that the plaintiff
was not bound to pay the enhanced assessment fixed by the Board
of Revenue oun the 17th August 1891,

“ Against thisdecree this appeal is preferred on behalf of the
Secretary of State for India in Council and it is urged in support
of the appeal that the declaration of assessment referred to in
section 7, from the date of which the period of ninety days therein
preseribed for an appeal to the Board of Revenue begins to run, is
not the proposal made snd submitted by the Collector to the Board
of Revenue for its sanction, hut the declaration refexred to in
section 8, which, it is contended, is the one made by the Collector
after receipt of the sanction of the Board of Revenue, whereby the
apportionment of the assessment is made. It is also contended that
it is competent to the Board of Revenue to entertain an appeal
which may be preferred after the preseribed period.”

The Acting Government Pleader for appellant.

V. Erishnaswami Ayyar aud T. Rangacha) dar for respondent.

Jupameyt .~ [ After setting out the statement of facts which has
already heen printed] :— Assuming (without deciding) that seetion
5 of the Indian Limitation Act isinapplicable ta an appeal pre-

ferred to the Board of Revenue under section 7 of Act I of 1876,

we are clearly of opinion that the period of nincty daysis to he
reckoned only from the date when the Collestor declared the
apportionment of the assessment, after the apportionment proposed
by him to the Board of Revenue had been sanctioned, and not
from the date when he submitted his proposal to the Board of
Revenue. The plaintiff has neither alleged nor shown that the
appeal to the Boayd of Revenue was preferred moxe than ninety days
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after the date of such declaration. On the contrary, the evidence

Invozs v 10 the case shows that, after the Board’s sanction was received by

Councin
Pv.
FISCHER.

the Collector, the apportionment of assessment was declared and
communicated by the Treasury officer to the lessees of Sivaganga
on the 19th January 1891, the date of exhibif II, and there is
nothing on the reeord to show that there was any such declaration
prior to the said date  Both the leesees’ appeal and the Zamindar's
appeal were preferred to the Board of Revenue within ninety days
from that date. That the vight of appeal confexred by section 7 is
from the apportionment of assessment which is doclared and made
aftor the Collector’s proposal had heen sanctioned hy the Board of
Revenue, is made clear by the language as well as the scheme of
Act I of 187G—an enactment which, in respect of its subject-
matter, aims at being exhaustive and complete in itself, Even
prior to the passing of that Act, there were cortain provisions
enacted in Rezulation XXV of 1802 (scctions 8 and 9), Regula-
tion II of 1803 (scctions 17 and 18) and Madras Act 11 of 1864
(sections 45 and 46) under which alienated portions of permanently-
settled estates were separately assessed and registered. Dub as
such provisions were considered insdequate, Act I of 1876 was
passed to make hebter provision for the separate assessment of
portions of permanently-settlod estates when sach portions were
voluntarily alienated. The enguiry under scction 2 of that Act,
made after giving due notice to the partics, is confined to ascer-
taining whethor the alleged alienation has laken place, and
whether ohjeetions, if any, to the separate registration, should be
allowed or disallowed.

If, on such enquiry, the Collector comes to the conclusion that
separate registration should he cffected, he is directed to proceed
to register tho alienated portion and to apportion the nssessment on
the alienated portion in the manner provided in Madras Act IT of
1864, subject to the sanction of the Board of Revenue as preseribed
by section 45 of that Act.

The procecdings which the Collector takes wnder section 45
are taken by hiw purely as a fiscal officer and the enquiry in the
presence of parties under section 2 of Act I of 1876 does not
extend to the proccedings under scction 45 of Act Ii of 1864.
Under that scetion he fixes the assessment and submits his proposal
to the Board for sanction, and section 4 cxpressly declares that

the amount so fixed by the Collector shall have no validity until it
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~ has been confirmed by the Board of Revenue. Under the law as
it stood prior to Act I of 1876, the Collector was hound, under
section 18 of Regulation II of 1803, when transmitting for the
consideration of the Board a statement of the assessment to be
apportioned on the sub-division, to furnish the proprietor of the
estate with a copy of such statement, and should the proprietor
object to the same and appeal to the Collector, the latter was
directed to at once submit the appeal with his remarks to the Board,
If this section, so far as it relates to alienation of portions of
permanently-settled estates, had heen, like scetions 45 and 46 of
Act TI of 1864, incorporated in Act I of 1876, and if the same had
not been superseded in rvespect of such alicnalions, there would
have heen no necessity to provide for a right of appeal to the Board
of Revenue under section 7 of the Act, so far at any rate as the
proprietor of the estate is concerned, and the appeal by the pro-
prietor would have been, in the absence of section 7, against the
proposal for the apportionment made to the Board of Revenue by
the Collector, and the respondeut’s present contention would in
that case be well founded ; but under Act 1 of 1876 the procedure
under section 18 of the Regulation does not apply, and the right
of appeal is given in favour both of the proprietor and of the
alienee of a portion of the estate, against the apportionment of the
assessment made under section 2 of the Act, after it has aequired
validity by the sanetion of the Board of Revenve. Section 7
expresely provides that the period of ninety days allowed by it for
excrcising the right of appeal conferred hy it is to be reekoned fromn
the date of the declaration of such assessment, and section 3 makes
it clear that such declaration is made after the receipt of the Board’s
“sanction, for it is absurd to suppose that the Collector would
be required to deduct the peisheush proposed for the alicnated
portion from the existing peisheush of the eutire estate, before
the proposal acquired validity by the sanction of the Board.
Even assuming for the sake of argument, that the procedure
preseribed by section 18 of Regulation 1T of 1803 has not heen
superseded by Act I of 1876 in ocases falling under that Act
and can co-exist with it, this cannot affect the esorcise of what in
this view would be an additional mgrht of appeal given-by section 7
of the Aect.
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apportionment. will deelare the apportionment in such mode as may
be customary, so that the parfies concerned may have an oppor-
tunity of knowing it, and of appealing thercfrom to the Board if
agerieved by the apportionment. The proposed apportionment of
the assessment by the Collector, and tho sanction of the Board heing
both the result of ex parfe proceedings, there is nothing anomalous
in allowing a party affeeted thereby to appeal to the Board against
the apportionment thus made. The Boaxd of Revenne, therefore,
did not ach wlira vires in entertaining the appeals of the lossces and
of the “Zamindar agaivst the apportionment of assessment which
was declared hy the Collector on the 19th January 1891, and in
revising that apportionment.

In this view 1t hecomes unnecessary to decide the other
guestions argued before us.

We therefore allow the appeal and dismiss the suit with costs
thronghout.

APPELLATE CRIMINAL,

Before My, Justice Subramania Ayyar, Mr. Justice Davies and
M. Justice Benson.

SEVAKOLANDAL, Accusep,
)

AMMAYAN, CJoMPLAINANT. *

Criminal Procedure Clode—Aet ¥ of 1808, 8. §38-~Power of Disiviel or Sub-Divis
sional Muyistrale lo lransfer a erbminal ease from the fileof o Village Magis-
trate—Btent of power—Pelty Lhefts tricble under Regulation 1V of 1821,

The juvisdietion which a Distriet or Sub-Divisionnl Magistrate has, under
section 528 of the Code of Criminal Procedure, to Lransfer o criminal case from.
the tile of a Village Magistrate is limited to the cases (namely those relating to
petty thefts) which a Village Magistvato is empowered by Regulation 1V of
1821 to try and punish.

Rerrrenct for orders. The letter of Reforence sct out the facts
as Tollows ;e

# (Criminal Revision Case No, 434 of 1802.) Cage rvoferved for the orders of
the High Court under soction 438 of the Code of Criminal Frocodure by E. A«
Elwin, District Magistrate of Soufh Arcot, in his letter, dmﬁ"led 15th September
1902,



