
tifis’ mortgage be also cleolarerl in. Court by the District Miinsif on 8ana(.ui>aily 
or before the 15th January 1903. Tho decree will also give further 
necessary directions for the first defendant redeeming', on or before Iniookx

•i J 0 Xj Xw ix
the 15th April 1903, the plaintiEfs, on the latter redeeming-the Ubddy.
second defendant and also for the first defendant redeemmg- both by 
payment into Court, in default of plaintiffs redeeming the secoud 
defendant, with additional proviaiona for sale in default of redemp­
tion. The plaintiff must pay the second def andante’s oosta throug-h- 
oLit and tho first defendant must pay the plaintiff's coats fchroug'hout, 
excluding tho costs wMch tho piaintiff will hare to pay to the 
second defendant-
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APPELLATE CIVIL.

Befon Mr, Justice JBeimn and Mr. Justice Bhmliijani Ayijangar.

THE SEORETABY OP STATE EOE IN D IA  IN rOUNOIL i902.
(D efen dan t), A ppe lla n t , Novomber 18iy.

iK

B-OBERT FISOHEli (PiAiJfTipr'), B bspwijieni',’*'

Antsestsment o f Land licvonue Act -(Madras) A d  I  of 1S7G, *■. / —Aj>i»uil\to Board of 
Revenw from asnessment fixed by Gollecto-i— Limitation—Ra-anue Rucovery 
Act— {Madras) Act I I  of 18G4', .s‘. 4‘5— U e g u la t i o n  I f  o/ 1-803, .‘f. IS—Ĵ ffeot of 
Act I  of 1S7G on the proreiuro pfOHfrrihed hy «. ] B of Ucijtdafinn II  of 1803.

'L'he jperiod of niuety days [(vescribed by section 7 ol' Act f  of 187(3, during- 
which an apj;/eal raay be in'eferred to the Board o£ lievomin from aa ordoi- by a.
Collector apportioning' the assessment on land, rraiR fciim blie dfito wben the 
Collector declares the apportionmotit of asgesfimunt, ai'ter tlie appoi’tioninent 
proposed by him to the Board of lUiVenne has been sanotiontd. It (loos not 
commence to run, sindor the Aet of L8'7<j, from tho date wlieu Hie Oolloctor 
hirnself fixes the amonnt aud wubmita Uis pi'oposnl to iho Board of Lievennti for 
sanction.

Under section 18of llegulation II. of 180B, tho Collector wafi bonnd, when tj-aus- 
mitting for tho consideration of the Board a statement of the assessment tr> 
be apportioned on tho sub-division, to furnish a copy of auch statement to 
the proprietor of the estate,-who was directed to appeal if he objected to the 
assessment. Under that Eiflgulation the appeal was sigainst the proposal for

* Appeal No.70 of, 1901 presented against the decree of T, Varada Rao, 
SiTloordinate Judge vi Madijra (East)* in Original Snit No. 6S o£ 18g?.



S e cre ta ry  appovtionm ont, anditimc ran  from  f;lio date of llao p roposal. B ut tlie eiTeofc o£ 
Ob’ Stati3 fob  ^cfc I o f l 8 7 6  1iaB boon  to  suporsedcth D  procedn i’e prcsci'Iborl under sr-iction 38 o£ 

^ o u N crt  R egulation  II. o£ 1803, and th e  r ig h t  ol; appeal g iven  b y  fclio la ter d ec  is against 
the apportionm ent m ad e  Tinder section  2 a fter  it  has acqu ired  ’viilidity by  being 

Fischee. ganctioned by the Board, of EeYentie.

Suit for a declaration that plaintiff’s sub~divisioii of a, zainindaii 
is liable to pay a fixed assessment of only Rs. 2,757-J;-l.

The following- statement of facts is taken from the judgment 
of the High Conrt:—’

“ The plaintiff, in whoso name Kondagai, a so.l)-division of the 
Sivagang-a zaniindari, has lieen registered mider Madras Act I  of 
1876, sues the Seorotary of State for India in Coinieil in effect to 
obtain a declaration that his snh-divisiou is liable to pay a fixed 
Msessraent of only Es. 2,757-4-1 and not Bs. 0.27-4-8, the 
amonnt claimed on behalf of the de.fendant. On the 13th 
November 1890 the Collector of Madura, after determining that 
the plaiLtiff was entitled to separate registration of Kondagai, 
submitted to the Board of Revenue, for its sanction, his proposal to 
fix the assessment on the separated portion at Es. 2^757-4-1, The 
Board of Eevemie by its proceedings, dated 5th December 1890, 
signified to the Colleetor its sanction. On receipt oE the sanction 
the Collector deducted from the peishcush payable in respect of the 
whole zamindari, the assessment sanotionod by the Board of 
Bevenne in respect of the Kondagai sab'diyision and the separate 
assessment of Kondagai and the reduction of the peishciish of the 
•whole zamindari was commnnicatod by the Treasury officer, on 
the 19th January 1891, to the lessees of the ?;amindari, fixing the 
instalments in which the peishcush of the zamindari, as thus 
reduced, was payable. The lessees and the 2;amindar Ifoirtg 
aggrieved, by such apportionment, presented appeals to the Board of 
Eevenue nnder section 7, on the 15th March and 18th April 1<?91, 
rospeetively; and the Board of Eevenue, after calling for further 
information fromfhe Collector, passed an order, dated 17th August 
1891, whei'eby it enhanced the aBsessnrent payable by tlie plaintiff 
in respect of Kondagai to Es. 3,027-2-8, and made a corresponding 
xednction of peishcush payable l>y the Zamindar on the refit of the 
zamindari. The suit is brought by the plaintiff for a docIa;ratioTi 
that this order of the Board of Eevenne is ulfra iures.

“ The Subordinate Judge upheld the plaintifj ’̂n i!ontontion thnt 
the period of ninety days prescribed by section | of Act I o[ I87b,
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for an appeal to the Board of Eerenue, should be reckoned from the Seceetary 
13th Novemher 1890, the date on which the Collector fixed the 
agaeBsmeut at Rs. 2j757-4-l and siibiaitted his proposal for the Councii, 
sanction of the Board of Eevenue, and not from the 19th January Fischeb.
1891, the date when the apportionment as sanctioned by the Board 
was effected and coirfraunicated to the Zamindar and the lessees of 
Sivaganga. The Snb« Judge also held that it waa in<3ompetent to 
the Board of Eevenue to exercise its appellate jiiriadiotion by 
entertaining an appeal preferred after the expiration of the period 
proscribed by section 7, and that its order allowing* the appeal was 
ultra vires. The Sub- Jndge further overruled certain pleaa taken ou 
behalf of the defendant to the maintainability of the suit, and 
passed a decree in favour of the plaintiff declaring that the plaintiff 
was not bound to pay the enhanced aaSGSsment fixed by the Board 
of Revenue on the 17th August 1891.

“ Against this decree this appeal is preferred on behalf of the 
Secretary of State for India in Council and it is urged in support 
of the appeal that the declaration of assessment referred to in 
section 7, from the date of which the period of ninety days therein 
prescribed for an appeal to the Board of Eevenue begins to run, is 
not the proposal made and submitted by the Collector to the Board 
of Eevenue for its sanction, but the declaration referred to in 
section 3, which, it is contended, is the one made by the Collector 
after receipt of the sanction of the Board of Eevenue, whereby the 
apportionment of the assessment is made. It is also contended that 
it is competent to the Board of Revenue to entertahi an appeal 
which may be preferred after the prescribed period.”

The Acting Groverument Pleader for appellant.
F. Kruhmmimni Ayyar and T. RangachMiar for respondent.
JirDQ-MENT.— [After setting outthe statemont of fa,cts which has 

already been printed] :— Assuming (without deciding) that section 
5 of the Indian Limitation Act is inapplicable to an appeal pre­
ferred to the Board of Eevenue under section 7 of Act I of 1876, 
we are clearly of opinion that the period of ninety days is to he 
reckoned only from the date when the Oolleotor declared the 
apportionment of the assessment, after the apportionment proposed 
by him to the Board of Revenue had been sanctioiied, and not 
from the date when he submitted his proposal to the Board of 
Eevenue. The plaintiff has neither alleged nor shown that the 
appeal to the Boasrd of Revenue was preferred mote than ninety !days
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SscEKi'ARTi: after the date of such deolaration. On the contrary, the evidence
India, 'in the case shows that, after the Board’s sanction was received by
OouNcxL |_|̂e Collector  ̂ the apportionment of assessment was declared and
F is c h e k , communioated b j the Treasury officer to the lessees of Sivagaiiga

on the 19tb January 1891, the date of exhibit IT, and there is 
nothing on the record to show that tliere was any such declaration 
prior to the said dato Both the lessees’ appeal and the Zamindar’s 
appeal were preferred to the Board of Eeverme within ninety days 
from that date. That the right of appeal conferred by section 7 is 
from the apportionment of assessment which is declared and made 
after the Collector’s proposal had been sanctioned by the Board of 
Eevenue, is made clear by the language as well as the scheme of 
Act I  of 1876—an enactment which, in respect of its sabjeot- 
matter, aims at being- exhaustive and complete in itself. Even 
prior to the passing of that Act, there wore certain provifiions 
enacted in Eegulation X X V  of 1802 (sections 8 arnd 9), Eegnla- 
tion II  of 1803 (sections 17 and 18) and Madras Act II  of 1864 
(sections 45 and 46) under which alienated portions of permanently- 
settled estates were separately assossed a.nd registered. But as 
Bueh provisions were considcr(;d inadequate, Act I of 1876 was 
passed to mate better provision foi' the separate assessment of 
portions of pormanently-settlod estates when suoh portions were 
volimtarily alienated. The enquiry under seotion 2 of that Act, 
made after giving due notice to the parties, is confined to aseer- 
taining whether the alleged alienation has taken place, and 
whether objections, if any, to the separate registration, shordd be 
allowed or disallowed.

If, on such enquiry, the Collector comes to the conclusion that 
separate registration should be effected, ho is directed to proceed 
to register the alienated portion and to apportion the assessment on 
the alienated portion in the manner provided in Madras Act II of 
1864;, subject to the sanction of tlie Board of Bo venue as prescribed 
by section 45 of that Act.

The proceedings which the Collector takes under section 46 
are taken by him purely as a fiscal officer and the encj[uiry in the 
presence of parties under section 2 of Act I of 1876 does not 
extend to the proceedings under section 46 of Act II, of 1864. 
Under that soction he fixes the assessment and submits his proposal 
to the Boai'd for sanction, and seetion 4:/! oxpressjy declares that 
the amount so fixed by the Collector shall have no validity until it
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has been eonfimied by the Board of Eevenue. Under the law as S e c r e t a r y

it stood prior to Act I of 1876, the Collector was bound, under 
section 18 of Ee^nlation II  of 1803. when transmittinpr for the Council

consideration of the Board a statement of the assessment to be Fwl'j-teb® 
apportioned on the sub-division, to furnish the proprietor of the 
estate with a copy of such statement, and should the proprietor 
object to the same and appeal to the Collector, the latter was 
directed to at once submit the appeal willi his remarks to the Board.

If this section, so far as it relates to alienation of poiiions of 
permanently-settled estates, had beer>, like soctions 45 and 46 of 
Act II of 1864, incorporated in Act I of 1876, and if the same had 
not been superseded in respect of such alienations, there would 
have been no necessity to provide for a right of appeal to the Board 
of Revenue under section 7 of the Act, so far at any rate as the 
proprietor of the estate is concerned, and the appeal by the pro­
prietor would hav'-e been, in the absence of section 7, against the 
proposal for the apportionment made to the Boai'd of Eevenue by 
the Collector, and the respondent’s present contention would in 
that case be well founded ; but under Act I of 1876 the procedure 
under section 18 of the Regulation does not applj, and the right 
of appeal is given in favour both of the proprietor and of the 
alienee of a portion of the estate, against the apportionment of the 
assessment made under section 2 of the Act, after it has acquired 
validity by the sanction of tho Board of Eevenne. Section 7 
expressly provides that the period of ninety days allowed by it for 
exercising the right of appeal conferred by it is to bo reck onod from 
the date of the deelaration of such assessment, and aeetion 3 makes 
it clear that such declaration is made after the receipt of the Board’s 
sanction, for it is absurd to suppose that the Collector would 
be required to deduct the peisbcush propa&ed for the alienated 
portion from the existing peishcush of the entire estate, before 
the proposal acquired validity by the sanction of the Board*
Even assuming for the sake of argument, that the procedure 
prescribed by section 18 of Eogulation II  of 1803 has not been 
superseded by Act I  of 1876 in oases falling tinder that Act 
and can co-exist with it, this cannot affect the exorcise of what in 
this View would be an additional right of appeal given-by section 7 
of the Act,

Section 3 apumos that, on the receipt of .the Board’s saac- 
iion, the Oollector, who is the. authority <!o ^ive effeot ‘to.iith:#
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SEoaETAEv appoi’tiorrmeiit. will declare the apportionlueiit in such mode as may
1)6 cnstomary, so tlrafc the parties eonoeraed may have an oppor- 

CorTNf'iL tniiity of l^nowfiig' it, and of appealing- tlierot'rom to the Board if
I’isciiGE. aggrievfid the apportionment. The proposed apportionment of

the assessment by the Oollec-tor, and the sanotion of the Board being 
both the result of expnHe proceedings, there is nothing' a;Donialous 
in allowing a party a£Fco,ted thereby to appeal to the Board against 
the apportionment thus made. The Board of .Reveuno, therefore, 
did not act ult-ra vires in entertaining the appeals of the lessees and 
of the Zaniindar against the apportionment of assessment which 
ivas declared by the Colloetor on the 19th January 1891, and in 
revising that apportionment.

In this view it beoomos unnecestsary to decide the other 
quBBtions argued before us.

'We therefore allow the appeal and dismiss the suit with costa 
throughout.
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A P P E L L A T E  O R I M I ‘N 'AL*

Before Mr. JmUce SuOramania Aijyar, Mr. Jmtiee Davies and 
Mr. Jmtiee Bensoyi.

BE VAKOLANDAI, A ccused,
Novembar 5,

6.
AMMAYAF, OoM,rLAiNANT.

Grimtnal Pro?.p.iwe ntide—Ant F o f  1803, .s‘. 52S— / ’oi(v;r n f IVdr/cl- or Siih-Bivi-" 
îional Mjigiitrah; lo Lraitiifer a crhiintil caao from thr. file of a Viilage. 

trate— ’E-f’tent of ‘powRr—PcMij Llmfts Iriiihla under Kaijnlatiim IV  o/lS21.

Tlie jiirifidiction which a Districi <«• Sub-Dl visional Ma,Li'iHtratiC has, iindov 
seefcion 528 oi thii Oodo of Oriivuual Pi'occului'e, to LraviaEer fii oinminal fiaso froiai 
tho file o£ a Village Mag-istrate is lianilif'd to tli0 oasi\s (namolj thoso relafcing to 
petiy tliei'iis) -wliich a Village Mfigisfcvato in innpoworpcl l)y T{,ogulaiiion IV of 
1821 to try and pnniBh.

E eferen cis  for orders. The lottei* of Befcronoe sot out the facts 
as follows;—

* (Oriminal Revision Case No. 4i54 n£ 1902.) Oamft rot'fti'red for the ordet's o£ 
the High Court under section 438 oi; the Oodo ol‘ Oriminal Pi’ocodviro by B. A. 
Elwin, District Magistrate of 8mith Arcot, inhtR letter, darted 15th September 
1.902,


