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Eronr  aside the sale. In the present case, if he petitioner had heen a
mﬁ\:lﬂ\“ donee of the property from the judgment-debtor while the preperty
Nare vas under attachment, the sule would hind him under section 276
pymmsvsee of the Civil Procedure Code and in that case he could apply under
‘2{;‘;’3;3‘ section 310 A.  Bub it is alleged he hecame donce prior to attach-

K;}S”NAN ment.  If so, the subsequent attachment and sale canuot affect
AlR. . . . . . .

him, if the gift were valid, and he cannot scek to sct aside the sale

under section 310 A,
The petition is dismissed with costs.
APPRLLATE CIVIL.
Before Mr. Justice Blaskyam Ayyangar.
102, KRISHNAIYAR (Sunsry ror Juoesmune-DRuTOR), PEIITIoNiE,

Jaly 29.

S »

KRISHNASAMY AYYAR (Drorgi-uorvsnr), Brsroynent.*

Ciwil Procedure Code——dAel XIV of 1882, 9. 886— Swrely éha? judguunet-debior wifl
apply to be declarad insolvent—Due application by judginent-deblur-—Licbility
of surety.

Where & surety euteis into a hond, under section 336 of the Codr: of Civil Proce-
dure, undertaking to produce & judgment-debtor when ordered 1o do so within o
montl, in ovder to render the surety liable {or the nun.production of the judgment.-
debtor, the order to produce the judgment.-dobtor should be made on tho surely.
A hond providing that the suvety will produce the judgment-dobtor does uoh mean
that the yurety will produce him when the jndgment-debtor is diveeted to appoar.

Where a surety ontered into o hond that a judpment-debtor wounld, within a
corfain time, file a petition in insolvency, and the judgment-Gebtor, within thab
time, filed his poetition, but subsequently withdrew i :

Held, thaf the surely wag dischargoed.

Bxpcurion eErrToN. A deerce-holder sought to exeeute his decreo
against petitioner, who had stood as surety that the jndgment-
debtor would, within one month’s time, file a petition in insolvency.
The judgment-debtor, within the time Hmited, duly filed his potition.

# Civil Revision Petition No. 28 of 1002, Pregented under section 622 of the
Code of Civil 'roccednre, praying the High Conit to voviso the order of the Couxt

of the Distriet Munsil of Palghat, dated 19th Novewnber 1901, in Execution
Petition No. 1870 of 1901 (in Original Suit No, 28 of 1601).
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The judgment-creditor had not applied to petitiouer to produce Kuisusaryar
the judgiment-debtor. Petitioner acoordingly opposed the applicas g o % reamy
tion on these grounds, and contended that Lis liability had ceased = Avyas.
when the judgment-debtor fled his pelition in insolvency. The
District Munsif passed the following orvder :—¢The surety under-
took to get the judgment-debtor to pub in an insolvent petition hy
2nd November and to produce him whenever ordored within that
dale.  On 26th October petitioner pubin an insolvent petition and
appeared by vakil. The Coart dirvected that he must appear
person. It was the duby of the surcty to have produced him by
2nd November in obedience to the order pussed on 28th October.
Warrant will {ssue.”

Against that order the surety filed this petition.

7. V. Seshayiri Ayyar for petitioner.

0. V. dnantakrishne dyyar for vespondent.

JunsMENT.—Wollowing tho decisions in Fmbiclunni Nayur v.
Lalje Bam Doss Sait(1), Dwarkadas Parshotamdas v. Isabhaidand-
khan(2) and Hoylash Chandrashaka v. Christophoridi(3), L hold
that the decree in this case cannot ho exceuted against the petitioner,
the surety, inasmuch ag the judgment-debtor applied within one
month to be declared an insolvent. The fact that he withdrew his
application suhsequently does not affect the question. Further,
the surety’s hond only provides that the petitionor is to produce the
judgment-debtor when crdered to do so within one month. The
meaning is quite clear thab the surety should have heen ordered
to produce the debtor. It decs not mean that when the debtor is
directed to appear, ns in this case, the surcty will produce him.
The District Munsif acted with material irregularity, if uot ille-
gally, in ordering excoution to issue against petitioner. I accord-
ingly allow this petition with costs hoth heve and in the Court below,
and, setting aside the order of the District Munsif, dismiss the
application of the decrec-holder to execute the decree against
petitioner. '

(1) LL.R., 24 Mad, 560, (2) LLR., 14 Bow, 210,
(3) LR, 16 Cale, 171,




