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Plaintiff appealed to {the Subordinate Tudge, who allowed the
appeal aud gave plaintiff o decree for Bis. 200 as against frst
defendant.

First defendant preferred this second appeal.

M. B. Ramakvishine A yyar for appellant.

V. Q. Sesha Chariar for respondent.

JupemeNT.—We think the decres of the lower Appellate
Court should be reversed.

The only person who ean he sued in an action for malicious
prosecution is the person who prosecutes. In this case, though the
first deféndant may have Instituted eriminal proceedings hefore the
police, he certainly did not prosecuie the plaintiff. He merely
gave information tothe police and the police, atter investigation,
appear to havo thought {it to prosecute the plaintiff. The first
defendant is not responsible for their act and 1o action lies against
him for malicions prosecution (see 7vilochane Bakshi Patnail v.
Brojo Putro(1)).

We must rveverse the decree of the Subordinate Judge and
‘vestoro that of the additionsl District Munsit with costs in this and
the Jower Appellate Court,

APPELTATE CIVIL,
Before My, Justice Dovias aud Mr. Justice Bhashyam Ayyangar.,

SUBBIEN (Pramvtive), APPELLANT,
.
RAMASAMI CHTPTY awo ormers (Derrwoanss Nos. 1 o 3),
RESPONDENTS,
Rent, Recovery Ael~(Madras) Act TIIT of 1863, 8. 4—-Patiale contuining neme of
tenant's father ond net menlioning tenant~-Death of the futher before tender of

pattuh—Tendor of pattnh without alteration—Validity—Praciive—Point not
taken in plaint or of seilement of issues—Right tn raise it on appeal.

Pattah for land was tendered to A, lut stood in the name of A's fabhorf 1t
appeared that A’s fathee was really the tement for tho fasli in respect of which

{1) Seoond Appeal No. 803 of 1900 (uereported).

* Yeeond Appeal No, 745 of 1809, presonted ag‘mnst. the decree of . Russell,
Distriet Judge of Madurs, in Appeal Suit No. 451 of 1898, pxosenterl againsb the
docree of N. Ssmbasiva Ayyar, Distriot Munsif of Sivaganga, in Ong'mal Smh
No, 386 of 1897, ‘
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the pattah had been tendoved, hat had dind after the pattah had hoen prepaved
and signed by the lundholder :

Held, that the tender was legal,

Where a plaintilf in o suit to set aside a sale of land [ails fo take tho objection,

cither in his plaint or ab settlement of igsues, that the noidee of sule preseribed
by scction 89 of the Rent Rocovery Aot had not hoen served upon hiwm, he should
not he allowed to raise i on appeal.
Surr to seb aside a sale of land. Plaintiff contended that defond-
ant hiad brought the land to sale without tendering plaintift any
pastal, - The rent in respeet of whieh the land had been sold was
dne for the fasli 1304, Defendants pleaded that the sale was
valid, and that pattalh hal been tendered to plaintift who had
refused to accopt it. The District Munsif held that a pattab had
boen tendered to plaintiff. This paltah was in the nawe of plain-
tiff’s father, who had died after it had heeu propared and signed
by the landholder.

The District Monsif orderel the sale to be set aside, as
prayed. Heheld that the pattah which had been tendored Jdid not
contain the names of the contracting partics, as the name of plain-
tiff’s father was mentioned therein, and not that of plaintiff. TTo'
considered that the irregularity was not excused by tho fact that
at the time when the pattalh was prepared plaintifs father was
alive, and that he had died before it had been tendered.  Defend-
ants appealed to the District Judge, who roversed. that decree, and
also held that plaintiff should not he allowed to vaise thoe objection
that notice of sale had not been served on him, as the point had
nob beeu taken in the plaint or ab the settlement of issnoes,

Plaintiff preferred this second appeal.

V. C. Desikacharinr for appellant.

K. N. dyya for scoond to fourth vospondonts. .

YunoMENT.—We agree with the District Julge that the
tender of the pattah to the plaintiff was legal notwithstanding that
the pattah stood in the name of his deceased father, inasmuel as
the father was really the tenaut for the fasti 1804 for which the
pattah was issucd, and died only after the pattalt was prepared
and signed by the landlord.

We also agree with the Judge that the plaintiff’s ohjoction that
the notice of sale presoribed by section &9 of the Rent Recovery
Act was not served wpon him, should not be allowed to be raised
in the case, as the plaintifl took no such ohjection either in the
plaint or at the scttlement of issues. ['I'he judgment then dealt
with matters not materinl to this report, |



