
SuBEAMAKiA beiiig HO pre-existing liability on the part of tho ward at the time 
V. the guardian entered into the contract.

In the present ease the effect of the gaai’dian’s contract was to 
keep alive a liability to which, at the date of the contract, the 
minor’s share of the ancestral estate was already suhjeot.

The sccond appeal is dismissed with costs.
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APPELLATE CIVIL.

Before Mr. JasUce Benson and Mr. Jmtim Bhashyam Ayyawjar.
1902.

April 4 ,1 7 . K .  MALLIKARJUNADU SETTI (C o u n te r -p b t it io n e k ) ,
A ppellant,

A. LINGA MURT[ PANTULTJ (P^titjoste'), EEsroNr>E:^TB.  ̂ ^

Civil ProreXure Code— Act XIV  of 1882, s. 310 -4—Ap2}licalion by second 
mortgagee to set aside sale of mortgaged property under decree obtain'^d b j fr s t  
mortgagee in suit to which second mortgagee had not 'been made a party— 
“  jPerson whose immoveable property has been so'd " — Transfer of Property 
Act—Act r r  0/1882, s. 75.

Land, which was subject to two mortgages, was sold ucfler a decree obtained 
by the first mortgagee, in a suit in which the second mortgagee- was not made a 
party. The second mortgagee then applied to hive the sab set aside, and jiaiJ 
into Court tlie amount duo to tho first mort^ageo ;

Held, that the second mortgagee was not entitled to have the sale set aside. 
Tnasmnrh as he bad not been m ide a party to the suit in which the decrk;e was 
obtained his interest liad not passed under the sale, and his right to redeem the 
prior mortgage continued. He was, therefore, not a person whoso immoveable 
property had been sold ivithin tho meaning of section 310-A of the Civil Proce­
dure, and had no locus standi to apply under that section.

P etition under section 310-A of the Code of Civil Procedure and 
section 75 of tho Transfer of Property Act. The plaintiff in Ori­
ginal Sait No. 567 of 1893 had obtained a decree upon a mortgage

* Appeal against the Appellate Order No. 35 of 1901 of V. Vcnugopanl 
C!hetty, District Judge ot Ganjam at Berhampur, dated the 6th Augast li'OO, 
passed in Civil Miscellannons Appeal No of 1900, proserted against the order 
of D. Eagavendra Eao Pantnlu Garu, District Munsif of Sompeta, dated tho 
28th December 1899, passed in Jliscellaneous Petition No. 1713 of 1899 (Bxecutiva 
PetifcioB No. 458 of 1899 i Original Sait No. 5C7 o f 1898).



over land exeouted in kis favour Ly tlie two defeiKiauia in that suit. m a l m -

Petiiioiier held a second mortgage on tlie same land. A portion of
tho la,lid was sold ia exceniion of the plaintiff’ s decToo, Petitioner *'•LlÊGA MxjMI
had not been joiiiecl as a party in Original Suit 'No, 567 of 1898, Pantulu, 
and o i i l j  h e a r d  o f  th e  sa le  a f t o r  it  w a s  o v e r . He now c la im e d  th e  

r ig 'h t  t o  havG th o  sa le  se t  a s id e  a,iid to  red eem , th e  p la in t i f f ’s mort- 
î ag-e, and, with t h a t  o b je c t ,  p a id  th e  neecssarv a m o u n t  in t o  Court,
The applioation was opposed hy the aiietiou-pnrchaser, who raised 
the ohjectiou, ani.ong' others, that thf.̂  petitioner's right of redemp­
tion had not hecu aft'octed l)j the sale, and olainied that potitioner 
was liot oatitlod to have the salu set aBicki. He fiu-tlier, at the 
hearing of the petition, offered to pay poiitionor the amount due to 
liiin under his mortgage. The District Mnnsif held that petitioner 
was entitled to apply under section 3i()-A, t)i:it, a-i the auction- 
purchaser was willing to redeem petitioner’s morti^ag-e, he rojceted 
the application. The Acting* District .Jiidg'e uphold the Miiusit'’s 
finding that potitioner was entitled to apply uiider seotiou. lilO-A, 
and considered that his right to so apply was not aifocted by the 
fact that he was a sahso(|̂ uent mortgagee. He next considered 
whether petitioner’s position was altefed. hy tho stibsG q iietit offer of 
tlio auction-purchaser to pay pecitioaer the amount due on bis 
mortgage. He held that that subsequent offer should not have 
been taken nofeieo ol; aad that, uudur aecbion OlO’ Â  as soon m 
petitioiu)]’ paid tlio money into (Jovirt, the Court wa,s bonnd to 
give petitioner the benefit ol that soctioii and eaiicol che salo. He 
ordered the sale to bo sot aside.

The aucfcion-pureha«er preferred this appeal.
P. 8, Aijyar for apptillaiit.
P. R, Smidara, A-f/yar for njapoadent.
JUDGMENT,—following the opinion of the Fidl Ecmdi we hold 

that the provisions ol section 810-A of the Civil Procedure Code 
are applicable to a salo of mortgaged property sold under a mort­
gage decree ; but in the present easOj the applicant under section 

, SIO-A, is a second mortgagee who was not made a party to the 
suit. His interest therefore could not have passed under the sale 
which he s e e k s  to set aside under section 310-A for his right to 
redeem the prior mortgage wilt continue notwithstanding' the decree 
and the sale thoreunder. 'We hold therefore that ho is not a person 
whose immovea.bIe property has been sold within tho meaning of

fOL, XXTr.] MAB'aA>S SE'BIEB, aSS



B.rAi,Li- section 310-A. He lias therefore no kxyus f<kmdi to apply under 
that seetiou.

Wo set aside tlie order of the lower Appellate Court aud restore
L i n g a  M detx  . ,

Pakti:[.u. til at of tlio District Muiisn, out on the grormd stated above.
En-oli party will bea.r liis o w n  costs tlirongliodt.
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A P P E L L A T E  C IV IL .

Before M r . J itsiire  B em o )) a m i M r. JuH /ivs Bhin-Jiynni A iji jim g n r .

1902, \^AI)AL1 M A M IU K jA D U  ( P L /u m 'ih 'F ) ,  Api'eljlakt,
April S.
- -  - V,.

IvO l'lP A L L I R A M A Y Y A  a n d  riiHiii': otiiegs (I).KFi5 NUArrs),
BTSSPONbKN'l'S.*

Hindu Law—Alianalion bij ono of two co-ioidniim -Mi>cL on Ike iuiu’rilatict' tiiid on 
tkr, viiUtrt'Si <)/ llu: alienor.

Tliou^li ono of fcwo co-widowK, who is nofi tUo tiiatta«‘ing' on
of both, ciaimot (iUai'g’o i’.ho iiiliwil-iariiK', civcu wliorii tlio tnmHachion is foi- 
tkn binu'fit ol; t-.lm iwUiti.*, !iii alieiiu.tiou l>y will bind boi' owu. intHi'C'fil; iji tho 
lU'opoi'ty dui'iiig’ hov

8iiiT for a deolaratiou. FlaiutifL' alleged that one -Maudra 
Veiikij WhoTO, Ko dosciibed as tlie sole widow of VeeraaTOmigadu, 
deceased, Lad. conveyed certain laud to him under a sale-deed, 
Imt that, whoa he eiidoavoured to obtain poaaessiou of the land, ho 
was prevented Irom doing so by the four defendants. Eirst defend* 
ant romained ex parte. Second defendant pleaded that she also was 
a widow of the deceased Vseraswamiga.dn, Jind, as siitih, entitled, 
jointly with tirdt defendant, to poasessioii and enjoyment of the 
land. Third defendant also remained ea; parie. Fourth defend­
ant had attached the property in oxecid.iou of a deerce which 
he had ohtaineJ Hg'aiuBt dot'cnd;i.iits No!3. .!, and 2 on a bond exe­
cuted by Yeorasvvaniigadu. .11 is suit was lilod after the alienation 
by first dofendant to plaintilf. lie supported second defendant.

* Second Appeal Jfo. 485 of IHOl, pix'fiented a '̂ainaii thii domje of J, H. Mum>o, 
District Judge oi' ftydavari, in A.ppoal Snit No. aU o£ 1900, prcBOufcod aga.inBfc fclio 

of X. S. S;imbiisi\'a Ayyar, i)isti‘iefc Muiisif of Tamiku, in Original Suit} 
No. :i ol 1898,


