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Rarvamasamr  BENSoN, J.—If the question were res infegra 1 should attach
Axiranp. great weight to the arguments put forward by my learned brother,
ammal.  whose judgment has Just been delivered, to show that article 119
is applicable only to a suit where a declaration without further
‘relief is sought; but I do not consider myself free fo disregard
what appears to be the necessary consequence of the judgment
of the Privy Council in the case of Jagadamba Chaodhrani v.
Dakhini Mohun{1l) and of the reasoning by which that judgment

is supported.
I therefore concur in the conclusion of my learned brother
Moore, 4., and dismiss the appeal with costs. It is much to be
desired that where, as in this case, there is a direct conflict between
the rulings of the several High Courts on matters of great and
general importance, the Legislature should take an early oppor-
tunity of so amending the law as to remove doubts as to its true

meaning.
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Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyongar.

1902, PUTTI NARAYANAMURTHI AYYAR (DEFENDANT),
Apr_i 1_1_?1 2_9L APPHLIANT,
v

MARIMUTHU PILLAI (Pravtirr), REsponDENT.®

Contract Act-—1X of 1872, 5. 145 —Implied promise by principal debior to indem-
nify surety—Jeint decree against two Jjudgment-deblors- -Satisfaction by
one of them by execution of promissory noie —Suit by him for contribution
Maintainability—** Swm paid vader the yuworn‘ee.”

Two persons jointly executed a negotiahlc promissory mote payable to S
for Rs. 1,000, each receiving Rs. 500 out of th: considerition. 8 subscquonily
sued them on the note and obtained a decree against them jointiy for R~ 1,480,
being the amonnt due under the note, costs, ¢tc. That decree was exccuted

(1) L.R.,131.A,, 84; I.L.R., 13 Cale., 308.

* Second Appeal No. 1263 of 1900, presented against the decree of W. Gopala-
chariar, Subordinate Judge of Coimbatore, in Appeal Suit No. 185 of 1599,
presented against the decree of C. Sriranga Chariar, Distriet Munsif of Karar, in
Original Suit No. 470 of 1898,
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as againgt one of them, namely, the present plaiutiff, who gave 8 another

promissory note (in which a third party joined), for the whole amount due wnder

the decree, namely, Rs. 1,480, and obtained a receipt which showed that the last-

mentioned promissory note was accepted by 8 as payment of the amount due

under the decree. "This note had not, at the date of the snit, been paid. Plaintiff

now sued the other joint maker of the original promissory note for contribution :
Held, that he had no cause of action at the date of guit.

Sure for money. The facts, as found, were that plaintiff and
defendant were joint makers of a negotiable promissory note, dated
5th July 1893, for Rs. 1,000, payable to Subba Chari, who sued both
plaintiff and defendant on the note, in Original Suit No. 282 of
1895, and obtained a deeree against them jointly for the amount of
the note and costs, amounting in all to Rs. 1,480, Subba Chari
executed that decrec against plaintiff alone, by issuing a warrant for
his axvest, wherenpon plaintiff, in conjunction with one Muthurra
Pillai gave a promissory note for the amount payable under the
decree, namely, Rs. 1,480, to Subba Chari, who accepted it in satis-
faction of the decree and gave plaintiff a reccipt, which was filed
as exhibit B, bearing date 25th September 1896. The finding of
the High Court was that the promissory note for which this receipt
was given was accepted as payment of the amount decreed.  Further
facts and findings are contained in the judgment of the High
Court. Plaintiff contended that defendant bad received the
whole of the consideration for the original promisscry note of 5th
July 1893, and he now sued to recover the whole amount of the
note given by him in satisfaction of Subba Chari’s decree. The
lower Courts, however, agreed in the finding that plaintiff and
defendant must be taken, on the evidence, to have divided the
Rs. 1,000 equally between them. The District Munsif accordingly
passed a decree in plaintiff’s favour for one-half of the Rs. 1,480
claimed, together with interest and proportionate costs. Both
parties appealed to the Subordinate Judge who, after discussing the
facts, said : “ The suit brought by plaintiff is virtually one for con-
tribution. The fact that plaintiff claimed a larger amount does
not debar his recovering the amount which he is found entitled to.
The vakil for the defendant contends that, as plaintiff had not
actually paid the deeree amount in Original Suit No. 282 of 1895 he
canuot maintain the suit. The decrec-holder does not deny that
the decreo was satisfied, and the promissory note given by plaintiff
baving been accepted as complete satisfaction, there is no doubt
that the defendant’s liability under the decree in Original Suit

Puror
NARAYANA-
MOURTIL
AYYAR
V.
MarmmoTHU
PirLal.



Purrr
NARAYANA-
MORTHI

Avvan
.
Marivuryv
Pirrar

324 THE INDIAN LTAW REPORTS. [VOL. XXV,

To. 282 of 1895 ceased, The omission to veport the adjustments
to Cowrt maay prohibit the Court when executing the decree from
recognizing it if the deerce-holder denied, but ho does not deny it
now. 'the English cases referred to by the vakil relate to actions
brought for reeovering money said to have heen paid solely for
defendant's benefit. I agree with the Munwsif that plaintiff is
entitled to recover a moicty of the amount from defendant for
his shave of the deht.”

He confirmed the deceee of the lower Court and dismissed
both appeals.

Defendant preforred this second appeal.

K. Nurayann Baw for appellant.

P.B. Sundra dyyer for vespondent.

Buasuyarm Avyawcar, J.—The appellant and vespondent
were joinb makors of n negotiable promissory note (dated 5th July
1298) for Rs. 1,000 payable to one Subba Chari, who obfained
a deeree thereon in Original Suit Ne. 282 of 1895 against the
appellant and respondent jointly. The deeron was excoutoed
against the respondent alone by the issuc of a warrant for his
arrest, The respondent thercupon, in conjunction with one
Mutharea Pillal, gave a promissory nole for the amount payable
under the decree, viz, Rs. 1,480, to Subba Charl, who accopted tho
same in satisfaction of the deeree and gave respondent o receipd
(exhibit B), dated 25th September 18U6. It is clear from the
terms of the receipt that this promissory note—which is not filed
as an exhibit in the case—was accepted as payment of the
amount decrecd and the deerce was thus satisficd under scetion
257 (&), Civil Procedure Code,  Undev seetion 258, Civil Procedure
Code, the deerce-holder, Subba Chari, ought to bave cortified such
payment to the Court but he did nob do wo, nor did the respondont
take any steps under the latter part of section 208 and apply to
the Court to vecord satisfaction of the decrce, But Subba Chari
in his deposition as o witness in this snit, which was instituted and
tried in the same Coart, admitted satisfaction of the docrce and
even if that were not technically sufficient for the purposes of
section 288, the respondent undertakes, that, if necessavy, Subba
Chari shall certify the payment to the Conrt before the disposal
of this appeal, 80 as to remove any doubt as to the possibility of
the decree-holder taling any steps to excenbe the decres against
the appellant.  Tho eivenmstance that such preappointed evidence
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as to the payment of the decrco amount was not procured prior to
the date of the suit 1s immaterial, for the payment which, peior to
this suit, had been made out of Comt to the deerec-holder was
valid under seetion 257 (4), and sechion 238 simply preseribes the
procodure for recording the fact of such payment in the Coumrt
which has to exceute ihe decvee.

Kach party asserted that the other alone was the principal
debtor in respeet of the amount borrowed under the original
promissory note and that he himself was only o surety. Both the
Courts below have come to the conclusion~—and, as I think, rightly
in ths absence of any cvidence to the contrary—that sach borrowed
a moiety, i.e., Bs. 500, out of the Bas. 1,004, for which the promissory
note was, by them, jointly given and this finding has not been
seriously questioned in the arguments before us.

The original promissory note having meorged in the judgment
in Original Suit No. 282 of 1893, tho legal relation between the
appellant and respondent is that of joint judgmoent-debbors cach
of whom, dnfer s, was liable fo hear the burden of a moiety of the
indgraent-debt, but one of whom alone dischavged the whole debt,
nob however hy payment in cash or by travsfeming to the deeree-
holder any property, real or pewsonal, of value eguivalent to the
decres-amount, bubt by giving a promisscry mnobe jointly with a
third party, appavently as his sarety for the note.  There is nothing
on the record to show whether this promissory note was negotiable
or not, hut 1 do not think it neeessary to call fur a finding on this
point, for even assuming thab it was pavable “fo ovder,” it will
not, i the view which 1 take, atfect the result of the case,

As hetween the appellant and vespondent, each porty was,
under the original promissory nete, s prineipal dobtor iu respect of
a moicty of the debt and a surety for the other, in respeet of the
other moiety and the same will bo their relative position In respect
of the judgmeni-debt. The appellant’s pleader urges that the
giving of a promissory note hy the respondent is not such a payment
of the decree-debt as would entitlo him to sue the appellant for
contribution; and in support of this argument, be principally relies
npon the cases of Tagior v. Higyins(1) and Marwell v, Jumeson(R).
Upon the finding already roferred to, the plaintifi’s cause of action,
if any, is only in respect of a moiety of the debt, which was

[

(1) 3 East, 269, (2) 2 Barn and Ald,, Bl
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primarily payable by the appellant and in respcet of which
respondent is only a surety. The principle of law applicable to
the case is laid down in section 145 of the Indian Contract Act,
which runs as follows:-—* In every contract of guarantee there is
an implied promise by the principal debtor to indemnify the surety,
and the surety is entitled to recover from the principal debtor,
whatever sum he has rightfully paid under the guarantee; but no
sum which he has paid wrongfully.”> It will be noted that the
surety’s right is to recover from the principal debtor whatever sum
the former paid to the ereditor, which sum ought to have becn paid
by the principal dobtor. The principal debtor being bound to
indemnify the surety, it is obvious that the causc of action cannot
be merely the procuring, by the surety, cf the principal debtor’s
exoncration from liability to the creditor, but also the surety being
himself damnified.

In the two cases above referred to, the creditor accepted the
surety’s bond, in discharge of the principal debtor’s obligation and
also of that of the surety as such, in other words, after the coming
into existence of the surety’s obligation on default of payment by
the principal debtor, the creditor accepted a bond from the surety
in discharge of the obligation, both of the principal debtor and of
the surety as such. Nevertheless it was held in both the cases
that the surety was not entitled to maintain a suit against the
principal debtor for contribution and that though the bond was
accepted as equivalent to payment, in the sense that the original
obligation was thereby discharged, yet it was not a payment which
would entitle the surety to maintain such suit. In my opinion,
the giving, by the surcty, of a promissory note even if it was
payable to “order or bearer’’ and accepted by the creditor as pay-
ment of the debt and not as a mere collateral sccurity therefor,
cannot bo treated as poyment as between the surety and the
principal debtor.

In support of the contrary position, the respondent’s pleader
relies upon the case of Berclay v. Gooech(1). In that case, no
doubt, Lord Kenyon hcld, at nisi prius, that <“if a party gives a
promissory note for the debt of another, which the ereditor accepts
in payment, it is as a payment of money to the party’s use and can
be recovered as such.” A moticn subsequently appears to have

(1) 2 Esp., 571.
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heon made for a new trial, bat the Court agroed with his Liordship
and refused a rule. It dees nob appear, however, clearly upon
what ground the new trial was applied for and refused.  This lat{er
view seems also bo prevail generally in Americn and a surety whe
gives his own note for the debt of the principal which is uecepted
as full payment by the creditor and the principal discharged, may
treab tho note as money paid and maintain do action of asswmnpsit
thoreon {Sedgwick on ¢ Damages,” 8th edition, secction 797),
though in one case in New York (Ven Ostrand v. Reed(1)) the
doctrine that negotiable notes are to he considered as money has
Deen restricted $o cascs where the notes have heen parted with ta
hond fide holders for value (Bedgwick, section 798).  The authority
of the wfsi prius case is very much shaken by the two later cases
already referred to—though these two cases related {o the giving
of a bond aud not a note of hand, by the surety-—and by the doubt
thrown by Liord Ellenboreugh m Twdor v, Higyms(2) as to the
correctness of that decision as well ag by the dissent of Bayley, J.,
therefrom in Mawcell v. Jameson(3).

In the last-mentioned case Bayley, J., considered that Barelay v.
(onch(4) was in conflict with Tailor v. Higgins(2) and in following
the lattor observed as follows :(—* Then, as the aathorities differ it
hocomes necessary fo look to the reason of the thing. No money
has yet come ount of the plaintift's pocket and non constad that any ever
will; for if he recovers from the defendant in the present action,
it is still possible that he may never pay it over fo Baison and Co.
Then, the period of time at which his remedy against the defend-
ant shall commence has not ycb arrived. If hercafter he is
compelled to pay the money duc upon the bond, he may then have

his remedy against Jameson for his contribution.’” Abbet and:

Holroyd, JJ., also coneurred in the decision of Bayley, J.

m
indieates the true principle, viz., that i6 is nol merely the gain
resulting to the principal debtor from the ach of the surety, hut
the loss which the sureby has sustained by the default of the
principal ‘debtor, which esbitles the surely to sue the principal
debbor {or recovery of the amount by way of contribution; and I
would certainly follow that.in preference tothe American decisions

[ PSS SRR R s+ e et 4t Do A e e e Chen mam

(1) 1 Wend, 424 at p. 430, (9) 3 Fust, 160,
(3) 2 Barn and Ald,, 51, : (4 2 Isp., 571,

he reasoning of Bayley, 1., is, to my mind, convineing and it -
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and the decision in Buwreloy v, Gooel(l), which scoms also o have
Deen followed in o case In lrelzmc (B0 ienne v. Harnetl 2)).  In the
present case it is not ccriain that the plaintiff wiil pay the amcunt
of the promissory note or that he will be solvent when demand
may be made upon him for payment. The decision iy Barclay v.
@soch (1) will in my opinion ho sound if restricted to cases in which
the surety himself was the Lolder in duc course of the promissory
note and cireulated the samo as eurvency by delivery or indorse~
ment, to the ereditor. In thab case, e would have parted with a
chattel being property in his hands and sustained a loss aud not
have simply incurred a liabiliby to the ereditor, as in the present
case, by himsell making and giving a promissory note—a hability
which may or may not be enforced agaiust him to his detriment.

The giving by delivery or assigninent io the creditor, of any
other property belonging to the surely, whether personal or zeal
(Sedgwick on ¢ Damages,” section 800) in discharge of the debt, will
also stand on the same footing and in the abseunce of any frand or
collusion, the value of sneh properly will, s against the prineipal
debtdl, be taken to he the same as that agreed to between the
surety and tho ereditor, in the transaction by which the debt was
disehavged, whether wholly or in parf. In my opinion, the
expression “ whatever sum he has rightfully paid 7 ceeuning in
section 145 of the Contract Act will fnclude not only coin, but
also property of whabever kind which s parted with in len of
maney, bub not the mere incmxring ef a pecuniary obligation of
the creditor in licw or discharge of the debt owing to him.

In my opinion the docision in Ludgers v. Mew(8) vannol b
regarded as amonnting to an approval of the nivd prius case of
Bareley v. Goock(l). In that case, the question was whether o
certain amount paid by the Shoeriff under an exeeution againsgt the
goods of a surety can be recovered from the priueipal debtor
as money paid by the surety for his use. 15 was beld that the
Shoriff simply made money of he smirety’s goods and therewith
had paid the claim in the aclion and that therefore it was money
paid by the surety and Pollock, C.B., referred to tho case of
Barelay v. Gooch(l) only in this conunection. In Eodgers v.
Muw(3), the surety suffered actual loss in that his goods woro

(17 2 Yy, 571, (2) 13 Ir, B3, 206,
(8) 15 Wand W, 448,
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sold and converted into money for payment of the delbt to the
creditor.

The case of Wolmershunsen v. Gullick(L) which was cited on
behalf of the respondent, has no hearing whatever uwpon the
question arising in this case. All that was held in that case was
that a surety against whom a judgment was obtained hy the
creditor, might, in equity, take proceedings against his co-snrety»
rasking the ereditor also defendant, and would be entitled to a
declaration of his right to contribution and to an order upon the
co-surety to pay his proportion to the principal creditor. But, asin
that ease the principal ereditor had not heen made a party to the
action, the plaintifi’s right was declared and a prospective order
made under which, whenever he had paid any sum beyond his
share, he was to get it back by way of contribution from the co-
surety end there was a directivn that upon the plaintiff paying his
own share, the defendant—the co-surety—was to indemnify him
against farther payment or lability and was, by payment to him
or to the principal ereditor, or otherwise, to exonerate the plaintiff
from lability beyond the extens of his own share, with liberty
to the pluintifl to apply in chambers and generally to apply.

In Bam Pershad Singh v. Neerbhoy 8ing(2) a somewhat similar
relief wag prayed for by a surety against whom judgment alone
had been obtained but not executed.  Dut such relief by way of
mere prospective declayation was refused on the ground fhat it
would amount merely to sn intexloentory deerce and could nob
bo worked out under the Indian precedure, cxcept in a new suib
(per Phear, J., at p. 84).

On the ground, therefore, that tho plaiutiff had no cause of
action ab ths date of the suit, T wounld reverse the decrees of both
the lower Courts and dismiss the plaintiff's suit, but only on that
ground. Under the circumstances of the case, cach party will
bear his own costs thronghout.

Bexsox, J.~J eoncur.
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(1) LR, (18587, 2 Cha 1 (2) 11 B.L.R., 56.
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