
SuiaiA. JuDGMEOT'.— We ai’O not aware of any authority for tli®
TvAYAERrtni Judge’s view tliat a suit for illegal clctention of propcrtfjr
Jagannatiia. |3y village officer purporting' to be acting andor Madras Act I I  

of 18G4 and iindor tlie orders of a Tahsildar must lie brouglit 
against the Secretary of State and cannot be l)roo.glit a,gainst tiie 
official in default.

Section 60 of Act I I  of 1864 contemplates suits against t][ie 
Colloctor, and chaptor 27 of tho Civil Prooedaro Code contemplati^ 
suits against public offieera without impleading the Secretary of 
State and lays down rules in regai’d to them. Under tlio general
law any sorv̂ ant wlio commits a tort under tlio orders of his master
is liable to be personally sued.

We must reverse the dccrco of the District Judge on this 
preliminary point, and remand the appeal for disposal according 
to law.

Costs will abide and follow the result.
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A P P E L L A T E  C IV IL .

Bf‘Jore Mr. Justice Bmson and Mr. Jmtice Bhmlii/cm Aiji/angar,

1902. BOMMANAPATI YEEEiAPPA (Plaini'ih.'), Ai>pellant,
ApriUS.  ̂  ̂ ’

----- -------

OHINTAKUNTA SEINIYASA KAU and two oTirEiis (F irst 
D efendant and Second D'ei'endant’s BEPifESKNTATivEs), 

Responlbnts.*'

Givil Pi'Dcedui'e Code--Act XIV oflS<62, s. 244—Suit' by af!dijun(‘ of div/vp.e fnr 
ileclaraiion of mliditij of assignment.— Mainluinahilily.

A suit lios at the iiisiaixco of tho assigiu'c of a doevoo for a dcjchiraLion as to tlso 
■validity of liis tissiganxont. Tho anioiidmont of scH-.tioii by Hoctiun 2(1 of Act 
VII of 1888 has not fakeu away this riglit.

Raman v. M-uppiL Naijar, (I.L.’B., 14 Mail., 'bys), rofon-oil to.

S u it  for a declaration that plainti.fL’ had obtained a valid assign
ment of a decree. Both of tho lower Courts dismissed tho suit on

Socoml A))poa! No. 1201 of 1900, [ji'osoiii-ed again«t thn dec.rc!e of 'I’ . M. 
Ifovsfal], I>iatriot .Tiidg'o of Bollary, in AjjjjuuI Suit No. 11-2 of 18‘.l!), 
against the decreo of V. Suryauara,yunft ftai'u, Diatriot Huuslf oL' JBollai'y, 
Original Suit Ko, 157 of 1809.



^  prelimiiiary point not material to the present report. Plaintiff Bommana-

preferred this second appeal. vebeappa

C. Bamaohandra Bau Baheb for appellant, „Ouintakunta
p .  0 , Sivaswami A yyar  for first respondent, S b in iv a s a

0 . Balarama Bau for second and third respondents.

JUDGMENT.— Before the amendment of section 244 of the Civil 
Prooedure Code by section 26 of Act V I I  of 1888 it had been 
,|ield that a suit, like the present, by an assignee of a decree for a 

ceolaration that he had obtained a valid assig-nment of the decree 
might properly be brought {Raman v. Muppil Nmfctr{\)). W e  
do not think that the alteration of the section made in 1888 
was intended to take away that right. The amendment was made 
in order to settle the conflict of decisions as to whether an appeal 
would lie against an order made under seetion 232.

I f  the amendment had been made by an addition to section 232 
of the Civil Procedure Code, as it might logically have been, no 
apjisal would lie ; but by introducing the amendment into section 
^244 an appeal lies as against a decree, even in a case in which the 
question is not between the parties to the suit or their representa
tives, but only between the decree-holder and a person claiming as 
his assignee. It  would be mireasonable to construe the phrase 
“ and not by a separate suit ” in the first sentence of section 244 as 
applicable to the question referred to in the amendment. The 
judgment-debtor, as a person interested in the question as to 
factum, and validity of the assignment, is a proper party at any rate 
under section 32 to a suit in which such declaration is sought for.

The Oourt passing such a decree should simply decide as to the 
faetum and validity of the assignment, and should not declare that 
the assignee is entitled to execute the decree, that being, under 
section 232, a matter within the province and discretion of the 
Court which has to execute the decree.

It is unnecessary to decide in this suit whether the Court which 
has to execute the assigned decree can allow the plaintiff in this 
suit to execute that decree, notwithstanding that his former 
application was rejected under section 232 for reasons which do not 
appear on the record of this ease. It may be that the plaintiff is 
not entitled to the alternative relief which h^ seeks against the 
^ocond defendant, but that is no gromid for rejecting the suit
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(1) 14 Mad., 478.
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BOMMA.NA- altogether, a s  th e  lower Courts have done. Both, Ooujte h a T in .^  

VnMRAPP v disposed of the suit on a preliminary point we Bet aside their decrees

'*'■ and remand tho suit to the Comi of First Instance for disposal
C h i n t a k u n t a  j  I

SfiiNivAHA according to law, with rererenoe to the obaorvations m ade above. 

Costs hitherto incurred w ill be costs in the suit.
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APPELLATE CIVIL,

Before Mr. Justice Baoies and Mr. Justice Moore.

1902. SEX SM SEI YIKRAMADEO MAHAEA.TITLUM GAliU,
A {jril 18.

___________ A ppbllant,

'/>.
SBI NELADEYl PA'riAMADHADEYI GABTI a n d  a n o t h e b , 

R b h p o n d b n t s . - ^ '

Jijency Courl at Vizayapiitain—Act XXIV of 1839— Order in n,v,cmt'mi peHtii'n— 
Apf)eal--lii2ViL<w— Bccrce—Aijency JBmle jVb. XXXl,

'I’liero is uo appeiil to  the Hit'll, Oourf' as'iiinst ;i,n oi'iioi' passed in exoontion 
(jroceeding'H in  the Ag’on cy  C ourt (tl; \> î5!ajg'apatiun :

Semhlc, that liio i-cjmedj opi'ti to ;i, p:u'ty ug,i4'̂ "i‘ ‘Vod by such an onb'V is by 
potition unrl(u’ Uulo No. XXX'J of tho Au'(!acy EuUih i'ui- Gaujiuu !i,mi ViKiiyr-'i'Pii'f’tun.

An Offior paaaod by the Agent in oxociition proe.tK̂ ding’s iindor th(̂  Agency 
llulesj is uot » “ decveo ” within the meaning of thorn? I’uhiSj and is not siibjoot 
to veview by tlie High Ooui't.

Execution  P e titio n . Petitioner presented an execution petition  

in the Court of the Grovemor’ s Agent at Vizagapatam , on which 

an order was passed. Against that order petitioner now prpiori-od 

this appeal. A  review petition wm also preferred.

V. KruhnaHiomni Ayijm\ 0. R. Th//mvenlmt(Uihmyxir mil V. 
Bmnesam for ftppellaut and petitioner.

F. li. Sujiilra Ai/i/d.r for respondent.
JuDGMTiwr I in the appeal].--No provision is made in the ruleH 

for an appeal against an order in execution passed by the Agent. 
We apprehend that the nnnody open to a, party deeming himself 
aggrieved in a matter of ex(3oution is by petition against tbo

Appeal agaitiKb the decfee of tlie Court ui l.ho Agent to the (Jovemoi' at 
ViKtiga,p.-itfim in M;scollaa(»<»uH Appe/il No. ,] of lyuu (Uivil Misc(sllat]((ous Potitiau 
No. 10 of 1899)„


