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APPELLATE CIVIL.
Before Mr. Justice Bhashywin Ayyangar.

1902 CITATHOTH KUNIII PAKKI, PrrivioNer,
Mareh 25.

S »

SAIDINDAVIDE KUNMAMNAD, Resvowpmwr*

(iwil Proceduwre Code— Act XIV of 1882, ss. 228, 88G—Surcty Jor presentolion of
insolvency petition by judgment-debtor—Failure {0 apply—Dransfer of decrss—
Application by transferree for decree o be sent to another Cowrt for crecutivn
against judpment-deblor and surety.

A transfarree deeree-liolder is entitled to apply wder section 223 of the Codo
of Yivil Procedure, to the Conrt whicl. passed the decroe, to send it for execution
to another Court 3 and where @ person has become surety for the judgmentedebtor,
under seetion 336, and the judgment-debtor has failed to apply to bo declived nn
insolvent, the trunsferrce-decree-holder is entitled to Lave his docrce sent {ov
execution as againsh the swroty as well us against the judgment-deblor, if Nis

transfer hag been recognized.

Prrrriony to forward a decreo for execution to another Courts
Petitioner had obtained an assignment of a decree and now poti-
tioned the District Conrt of Malabar, in Small Cause Sunit No, 156
of 1898, under sections 223 and 282 of the Code of Civil Procedure,
that notice might be sent to the decree-holder, to the defendant and
to the surety, that the transfer might be rocognized and that the
decres might be transmitted to the Court of the Distriet Munsif of
Tellicherry for oxecution. The Distriet Judge, on 16th August
1901, passed the following order: “ Recognize and scud but not as
against third defendant,”—the person therein referrod to as © third
defendant ”” being a surety tnder section 336 of the Codo of Civil™
Procedure, Further facts bearing on the present application
appear from the judgment.

Petitioner preferred this civil vevision petition.

J. L. Rosario for petitioner,

Ryruw Nambiyar for respondent,

4
& (ivil Revigion Petition No. 890 of 1001, presented under scobion 25 of Act
IX of 1887, praying the High Court fo revise the ovder of the Distriet Court of¥
North Malabar, dated 18t August 1891y in Small Coure Miscellancous Petition
No, 480 of 1001.
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JupguEnT~The definition of a decree-holder includes any Guarmorn
person to whons sueh decree has been transferved and such person 11‘5‘311‘1":
therefore is entitled to apply, woder section 223, Civil Procedure v,
Code, to the Court which passed the decree, to send ib for execu- %féﬁfji,‘liﬁ'
tion to another Court. In the present case,on an application made
by the transterres, the District Judge who passed the docree ordered
notices to be issued to the parties concerued under section 232,

(ivil Procedure Code. Ou the 16th Aungust 1901, the District
" Judge passed the ordex now sought to be revised, viz., “ Recognize
and send but not as against the third defendant.” Both parties
reprosent that this means that the transfer is recognized and the
decree is to be sent to the District Muusif’s Couct of Tellicherry to
be executed against the judgment-debtor alone but not against
the surety who is therein referred to as third defendant. The person
styled as third defendant became surety under scction 836, Civil
Proceduro Code, and on the failure of the judgment-debtor to apply
to bo declared an insolvent, the original decree-holder applied in M.
~R. No. 799 of 1899 for realizing the security given under section
836 by oxccuting the decree against the surety, and, after giving
notice to the surcty, the District Judge passed an order on the
R0th September 1899 directing the issue of a warrant for his
arrest in execution of the decree against the surety under section
253, Civil Procedure Code, The amin retwrned the warrant on
the 27th September 1899 reporting that the suvety was not found.
Nothing more appears to have been done sinee with reference to
M.P. No. 799 of 1899, and the present application is made by the
transferree of the deeree praying that the decree may bo sent for
exceution to the District Muusif’s Court of Tellicherry. As the
Ristrict Judge saw no objection to recognize tho assignment and
send the decree for execution to another Court as prayed for, he
wag not warranted in limiting its execution against the judgment-
debtor alone. By order passed on M.P. No. 799 of 1899, he
alrcady directed the security to be realized under section 336 by
allowing execution to procced against the surety under section 253,
instead of committing the judgment-debtor to jail in execution
of the decree. The order of the Judge, therefore, so far as it
divects that the deerce be not exceuted against the surety, the third
Tefendant is seb aside, and he is dircoted to send the decree for
execution to the District Munsif’s Court of Tellicherry in the
manner prescribed by section 224 accompanied, under clause ()
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Omamnory of that soction, with copies of the orders alrcady passed for t}ffo

Kiwmr oxecution of the decrce.

k > a, . - -
. The respondent will pay tho costs of the petitioner in this
SAIDINDAYIDE

Kuxuanxan, Court,

APPELLATE CIVIL.
Before My, Juslice Benson and Mr. Justice Blushyom dyyunyar.

1902. PICHUVAYENGAR (Pramviirr), APrELTLANT,
April 10, 11.

T T T '
t. T. OLIVER awp avorser (Derewvants), Rusronpswrs®

Bent Recovery det—(Madrasy VIIT of 1865, s. 14 — Denand by land-holder of «n
amount in excess of renl actually dwe by lenant—Non-complignce 7i§‘é{_lh

demand— Attachment, and sale in consequence nf mon-compliance—Legality.

A land-holder made & demand on his tenant for payment of # sum in chc‘ié's
of what was in fact due inrospeet of venb. The demand was not conmplied with,
and, as a "consoquence of such non-compliance, the holding was whtached and
rold : ’

Held, that inasmoch ag the sale had boen held by reuson of a demund which was
not shown to be correet, b must be sot aside.

Svrr for a declaration ihat an attachment of eccrtain land hy
firgt defondant was invalid, and to set aside a sale of it by fiest
defondant and second defendant, The attachmert had been
made, by first defendant, for arrears of ront which he alleged
to bo due, The evidence showed (as found hy the High Courty
that the amount payable by plaintiff to first defendant could not
exceed Rs. 33-8-0. A demand was, however, made for payment
of a larger sum, namely, Rs. 52--9-5. Plaintiff did not comply
with this demand, and the land was sold in consequence
of his non-compliance, though a temporary injunction had heen
obtained staying the sale. Tlaintiff now sued to set aside that

# Becond Appeal No, 12067 of 1900, presemted agaiust tho decree o
G F. T. Power, District Judge of Tanjore, in Appeal Snit No. §66 of 1809
preseited against. the decree of R, Annaswami Ayyar, Disttlct Munsif o
Tiruvedi, in Oviginal Suit No, 288 of 1808,



