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1902. O H A T H O T H  K U N H I  P A K K I ,  P e t it io n e r ,
Marcli 25.
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S A I D I N B A Y I D E  K U N H A M N A D ,  B e s p o n d b n t . -

G iv ill ’roccclwe Code— Act- X IV  oj 1SS2, s.s-. — Surd-!/ for jtmttontalion of

insoli'cncy 'ijctition /nj judgment-dcihtor— 'Failure io cipfil.ij— Transfer nf (lecrLtî — 
Applicaiion li/ Lrant^ferree for decrcc to be to anoilie)' Court for ci'ecuiiun 
against jxtdijmon/-debtor and sureti/.

A traust'wruo cleCTee-lioldf.v is cnfcifcled to upply under section 22ii oi' tho Codo 
ol Civil Proctidni’o, to tho Court wliick passed tins dticrci', to tjcnd it for cxocutiou 
to another Court ; and wliore a poi’Hon Las booomo Hurnty for the juclf>']uont*debtor, 
under Kection 33G, and the judyniont-dobtor has failod l-o <xp]Jly to Ijo docLiirod nxx 
insol'Vent, thu transfevrco-ilecreo-liold.or is t-nlitled to havo his decree sent for 
execution as against the surety as well as against tho jiidgment-dc’IjLor, if Iiis 
transfer has lieen recognized.

P e t i t i o n  to forward a decree for executiofi to auotli(3r Court,/ 
Petitioner had obtained an assignment uf a decree and now peti
tioned tliG 'District Co art of M.alabar, in Small Cause Suit No, 150 
of 1898, under sections 223 and 232 of the Code of Civil Procedure!, 
that notice might be sent to the dccree-holder, to the defendant and 
to the surety, that the transfer might ho recognized and that the 
decree might he transmitted to the Court of the District Munaif of 
Tellicherry for execution. The District Judge, on J 6tli August
1901, passed the following order; “  Recognize and send hut not as 
against third defendant/’—the person therein referred to as “ third 
defendant ”  being a surety under section 336 of tho Codo of CiviT 
Procedure. Eurfcher facts bearing on the present application 
appear from the judgment.

Petitioner preferred this civil revision petition,
J. L. Rosario for petitioner.
Byno Ncmhiijar for respondent.
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* Cra’l Ee’piBion Petition Ko. S90 of 1901, presented iradcr sootion SR of A ct  
IX  of 1887, praying tho High Couvt to rcviao the order of the District Court 
Kortli Malabar, dated I6tli August 1891) hi Small Otmao Miscellaaieoixs Potitioa 
Ifo. 480 of 1901.



J u d g m e n t .— T h e  d e fi i i i t io n  o f  a  d e c r e e -b o ld e r  in c lu d e s  a n y  Chathoeh 

p e rs o n  to  w h o m  s u c h  d c c r e o  h a s  b e e n  t r a n s fe r ie d  a n d  s u ch  p e r s o n i  AKKI
therefoi'e is entitled to apply, tin dor section 233, Civil Prooednro y. 
Oode  ̂ to the Court which passed the decree, to send it for execu- 
tion to another Court. In the present case, on an application made 
by the transferrec, the District Judge who passed the decree ordered 
notices to bo issued to the parties concerned under section 232.
Givil Procedure Code. On tlie 16th August 1901, the District 
Judge passed the order now Bought to be reYiscd, -viz., “ llecognize 
and send but not as against the third defendant.”  Both parties 
represent that this means that the transfer is recognised and the 
decree is to be sent to the District Munsif’s Court of Tellichcrry to 
be executed against the judgment-debtor alone but not against 
the surety who is therein referred to as third defendant. The person 
styled as third defendant became surety under section 33(5, Ci-vil 
Procedure Code, and on the faihire of the judgment-debtor to ajpply 
to be declared an insolvent, the original deoree-holder applied in M.

"B. No. 709 of 1899 for realizing the security given under section 
336 by executing the decree against the surety, and, aiter giving 
notice to the surety, the District Judge passed an order on the 
20th September 1899 directing the issue of a warrant for his 
arrest in execution of the decree against the surety under section 
253, Civil Procedure Code, Tho amin returned the warrant on 
t]]e 2Tt]i September 1899 reporting that the surety was not found,
Nothing more appears to have been done since with reference to 
M.P. No. 799 of 1899, and the present application is made by the 
transferree of the decree praying that the decree may bo sent for 
execution to the District Munsif^s Court of Tellicherry. As the 
Î istricfc Judge saw no obj ection to recognize tho assignment and 
send the decree for exeeution to another Court as prayed for, he 
was not warranted in limiting its execution against the judgment” 
debtor alone. By order passed on M.P. No, 799 of 1899, hp 
already directed tho security to be realized under section 336 by 
allowing execution to proeoed against tho surety under section 253, 
instead of committing tlie judgment-debtor to jail in execution 
of the decree. The order of the Judge, therefore, so far as it 
directs that the dccree bo not executed against tke surety, the third 
lefondant is set aside, and ho is directed to send the decree for 
execution to the District Munsif’s Court of Tellicherry in the 
manner p re e c r ib B d  by section 224 accoBapanied, under clause («?)

TOL. XXVl.] MADBAS SEBJES. 259



Chatuoth of that soction, witli copies of the ordeiB already passed for WtQ 
execution oi tlie deorcc.

1 A-KIvI  ̂ , j 1 •
TLg xcspondcnt will pav tlio costs of petitioner in tniKS
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gAroiNlJAVIDfS
Kunhamnad. Court.

A 'P P E L L A T B  C IV IL ,

Before Mr. Justice Bnson and 3fr, Justice Bhaslnjiim Ay/jKni/ar.

] 902. PIOnUVAYE]SrGAR (PlaintH'e), ArrBLLANT,
April 10, 11.

Cr. T . O L IV E R  AND ANOTHEU (DEFENDANTS), H eSPONDENTM.' '̂

lient Fxecovcry Act— (Madrcis) T ill  of 18t!5, J4' — Beniand, bij laiiJ-h.oldrr of ‘in
amount in excetss of rent actmlhj due h)/ Lsnant-'Noii-compUaurM toilh 
demand—Attachment and m lein consaquencc nf non-compliance--LegaUtij.

A land-Violdor mado a domand on Ids tenant Cor payment of a Runx in osavis 
of wKafc was in fact duo inrospccfc of rout. Tho doniand waa not eompUed wfth, 
and, as a "consociuenoc of sitch non-conip,lianco, the koldiny was atianlicd and 
Rold:

Jleldi that inasmnck as th(! salo had boon hold by roation of a demand wliich was 
not shown to lie covroct, it must l)c act aside.

Suit for a declaration tbat an attachment of ccrtain l;in/l !>y 
lirst defendant was invalid, and to sot a.sido a sale of it liy first 
defendant and second defendant. The attaehmcrit had hecn 
made, hy first defendant, for arrears of rent which he allog-ed 
to he due. The evidence showed (as found 1)y the ]di{yh C oupI)' 

that the a,mount payable hy plaintiff to first defendant could not 
exceed Es. 33-8-0. A demand was, however, made for payment 
of a larger sura, namely, Rs. 52-9-5 . Plaintiff did not comply 
with this demand, and the land was sold in consequence 
of his non-compliance, thoug-h a toraporaiy injunction had been 
obtained staying the 8ale. Plaintiff now sued to set aaidc that

* Second Appeal No, I2(!7 of 1900, pi-cHOiitod ngainisfc tho decree ,i1 
(t. F. T. Powor, Distriot Judge of Taujoi’t', in Appeal Sait 3STo. (5G6 of 18,99 
JjvoBeiitc'd ag-aiiist th(3 deo'oo of K. Annaswami Ayyar, JJistl'ict Munsif o 
Tiruvadi, in Original Suit 'No, 288 of 180y.


