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Before Mr. Justice Benson and My, Justice Moore, .

1902,8 NARAYANA AYVANGATR (First DEreNpANT), APPELLANT,
March 18,

April 3 #,

R. & ORR anp avorwer (Pramyrirrs), REspoypENTs*

Landlord and tenant—Tenants holding kudivaram rights in perpetuwily—DRight 4o
trees growing on the lomds—Clain by zunindar—Requlation XXV of 1802
Regulation TV of 1822,

Plaintiffs, as lessces of o zamindari in the distriet of Madura, sned their
tenants to recover the valne of trees cut by the tenants on their holdings and
carriod away thevefrom. The temants admittedly held the kudivaram right in
perpetuity, and it was not shown that they devived thedr title from the zamindar,
or that the ordivary Ludivaram vight was lmited, in their ease, by any contract
or speeial or local nsago @

Held, that plaintiffs were rot entitled to recover.

Surr to rocover the value of trees. Plaintiffs, as lesseos of the
Sivaganga zamindari, in the district of Madura, sned certain of
their tenants to recovor the value of trees which they alleged, the
tenants had illegally cut and carricd away from their holdings.
Plaintiffs claimed that all the trees on the zamindari belonged to
them and not to the tenants, and claimed the value of about 50
cart-loads of babul trees which the tenants had cut and carried away.
The tenants were ndmittedly the holders of the kudivaram right
i perpetuity. T4 was not contended that they derived their title
from the zamindar, or that the ordinary kudivaram vight was
limited in their case hy any contract or special or local usage,  1he
amended issue which raised question of the plaintiffs’ vight was in
the following terms :—* Whethor the plaint treos belong, by aw,
to plaintiffs, or to defondants.” The District Munsif decided this
issue in plaintiffs’ favour and gave them a decrce for the amount
claimed. This was confirmed by the Subordinate Judge on appeal.

Defendants preferred this sccond appeal.

8. Sreenivasa Ayyengar for appellant.—The question is whether
an occupancy ryob in a zamindari is entitled to cut trecs on his

¥ Becond Appeal No. 59 of 1901, presented against the docree of C. Venkobals,
Subordinate Judge of Madura (Bust), in Appeal Suit No. 62 of 1900, presented
against the cecrea of V. T, Subramania Pillai, District Munsif of Manamadura, in
Origi al Suit No, 442 of 1808,
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holding and dispose of them for any purpose he likes without the
zamindar's permission. The lower Courts hold that the zamindar
owns the trees as proprietor under Legulation XXV of 1802, The
term *‘ proprietor ”’ in the regulation is used with reference to the
payment of revenue and not as meaning “owner.” Reguolation
XXV was oxplained by IV of 1822 as not affecting the right
of tenants. The truc position of an occupancy tenant in a
samindari is that he isthe holder of the zudivaram in the land. o
is not a benant in any sense, least of all in the English sensc.
Tho ordinary law of landlerd and tenant does not apply. This
has been cstablished by the two rccent cases in Muthic Chelti
v. Orr(1), Cheekati Zamindar v. Ranasioru Dhora(2). All trees
upon the holding, unless they are frait troes or asscssed trees, are
the absolnte property of the ryot, The ryot pays tirva for punja
lands, but the crops ave his; and troes such as babul are really
crops. In the case of fruib trees, the fruits will bo the cvops
(Venkayya v. Ramasami(3)). Unless there is an expross contract
or custom, the tenant 1s bound to pay only the tirva and all the
products of the land arc his. The cases of Rangayye dppa Raw
v. Kadiyalo Ratnam(4), dppe Rau v. Narasanma(5) do not really
decide the question. First, they were not cascs relating to occu-
pency ryots, hut apparently only to tenants holding on short
leases 3 sceoudly, the true theory as to the position of an cccupaney
ryot was not fully established till the decisions in Venkalo Nara-
stmha  Natdw v. Dandamuds Kotayya(6), Cheekati Zumindar v.
Ranasooru Dhora(2) ; thirdly, no reasons are given in those cases
and the ryot is apparently treated as an ordinary tenomt, The case
of Blupathi v. Rajah Rangayye Appa Row(T) does not carry the
matter further. : _

K. Sreonivase Ayyongar for respondents.—The zamindaris the
proprictor and owns the trces. Ocenpaney right is only a right
to occupy the land for purposes of cultivation. The tenant can, no
doubt, cut trees for purposes of cultivation. But for any other
purpose, he has no right to nse the land.and its products except
with the landlord’s pormission. The cases of Muthia OChetti .
Orr(1) and Cheekali Zamindar v. Ranasooru Dhora(2) only decide

(1) T.LRK., 20 Mad,, 220, (2) T.L.R., 23 Mad, 318,
(3) LL.R., 22 Mad., 30. (4) LILR., 18 Mad,, 240.
(5) I.LR., 15 Mad,, 47. (8) LLR, 20 Med, 209,
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that a tenant in o zamindari tract is prémd facie s permancnt
tenant. They do not decide that he is the owner of the land
and everything growing npon the land. On the other hand, this
Court has held in Ramanadhan v. Zonindar of Ramnad(l), Orr v,
Mrithyunjeya Gurulkal(2) that an oceupancy tenant in a zamin-
dari cannot huild dwelling houses on his holding even though
he pays tho accustomed tirva or vont. Those eases proceeded
npon the principle that the permancnt tenant’s right is only for
purposes of enltivation. In this casc, the tenant has cub the frces

‘and sold them #s firewood and made a profit. The position taken

up by the appellant equally applies to valuable timber or other
trecs. The cases of Rangayya Appa Row v. Kadiyala Ratnain(3),
Appa Raw v. Nurasanna(4), Bhupalhi v. Bajah Rangeyya Appa
Raw(b) arc conclusive on the point. They are all cases of oceu-
pancy tenants in zamindaris and govern the present case.
JuneMENT.—The plaintiffs ave the lessces of the BSivaganga
zamindori in the Madura distriet. The defendants are ryots
with permancnt occupaney rights in their lands. The guestion
for decision is whether balul trees which have grown on the
defendants’ pattah land belong by law to the plaintiffs or to the
defendants. The Courts below have held that they belong to the
plaintiffs. Against this decision the first defendant appeals. We
have no doubt that the appeal is well-founded. The plaintiffs do
not rely on any agrecment or any customn wherehy their right to
the trees is established. The first issue as to the ownership of the
trecs was originally in gencral terms, but, at the request of the
plaintifis’ vakil, it was restricted to ¢ whether the plaint troes belong,
by law, to plaintiff or to defendants.” The plaintiffs contend, and
the Courts below have held, that, according to Regulation XXV
of 1802, the proprietary right in the soil vests in the zamindsr;
and as it is a well established principle of law that the trecs go
with the land to which they are attached, the zamindar is the
owner of the trees also. Wo think that this view is radically
unsound. It takes no account of Regulation 1V of 1822, and it
ignores the true velations and mutual rights that exist between
zamindars and their so-called tenants in this part of India, Regu~

£

(1) LL.R., 16 Mad., 407. (2) LL.K., 24 Mad., 5.
(3) I.L.R., 13 Mad,, 240, (4) LLR., 15 Mad., 47,
(6) LL.R., 17 Mad,, 54.
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lation LV of 1822 was pussed expressly because Regulation XXV
of 1802 and some other early regulations had been misunderstood
and had been so construed so as to infringe the cstablished rights
of the actunal cultivators of the soil. The regulation recites that
such rights arc “ properly determinable hy judicial investigations
only,” and it declares that Regulation XXV of 1802, and certain
other regulations “ were not meant to define, limit, infringe or
- destroy the actual rights of any description of landholders or
tenants; but moevely to point out in what manner tenants might
be proceeded against, in the event of their not paying the rents
justly due from them.” ™he rights of the ryots in regard to
their lands wore not altered by the passing of the regulation.
The mutual relationship and wights of the xyots and of the
zamindar wore recently explained in the case of Venkate Nara-
simha Nuiduw v. Dandonudi FKotayya(l). It was there pointed
out that there is nu substantial analogy between an English
tenant and an Indian ryot, for the simple rcason that the rights
of the ryots, in most cases came into existence, not vnder any
letting by the Government of the day, or its assignees, the
zamindars, ete., but independently of them. This view was fur-
ther developed in the case of Cheekati Zamindwr v. Ranasoorw
Dhora(2). In Venkata Narasimma Naidu v, Dandamudi Wotayya(1)
it was also pointed out that the interest in the land is divided
into the two main heads of the ludiwaram interest and the
melvarain interest, and that the holder of the hudicaram right,
far from being a tenant of the holder of the melvaram right,
is really & co-owner with him, The Zudivaran right originated
in priority of effective occupation and beneficial use of the
soil, and the claim of Government and the assignees of Gove
crnment, was always, in theso parts, to a sharc in the produce
raised by the ryots. Lastly, it was pointed out that * in cssence
there is no difference between a ryot holding lands in a
zawindari village and one holding lands in a Government village,”
and that in both cases the ryot ““in the absenco of proof of con
trach or of special or local usage to the contrary, is entitled to
oceupy his lands so long as he pays what is due and if he should
commit any defanlt in this or other respeoct, untilhe is evicted by
the processes provided by law.”

(1) LLR.; 20 Msd,, 209, (2) LLR, 23 Mod, 318,
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In the present case the defendants are admittedly the holders:
of the kudiwaram right in perpetuity. There is no suggestion
that they derived their title from the zamindar or that the ordi-
nary kudiveram right is limited, in their case, by any contract,
or special or local usage. It is obvious that in these circum-
stances it is misleading to speak of the zamindar as the owner or
proprietor of the soil in the sense in which an Fnglish landlord By
the proprietor of the soil, and to say that the trees growing in the”
soil must belong to the zamindar as the owner of the soil.  Rather
should we say that the ryot, as the holder of the permanent right
to occupy and cultivate the soil, is the owner of the soil, o far,
at least, as the title to the produce of the soil, whether ordinary
erops, or trecs, is concerned. No doubt, in many parts of the
country the zamindars are entitled by eustom to a payment on
account of cortain elasses of fruit frees, such as mangoes, palmyrag,
and the like, and thisis in accordance with the prineiple that the
holder of the melvmram right is entitled to a share in the produce
in the fruit raised by the holder of the hudizaram vight. By an
cxtension of the same prineiplo the zamindar is sometimes entitled
by custom to a share in the profit made by the sale of timber, and .
it may even he that in some places he is entitled by custom to a
share in the profit made by the sale of small trees, such as babuf,
which axe vsed chiefly for firewood, though, so far as our experience,
extending over some thirty years, goes, this is very rare. Dut
such a right resting on custom, is altogether differcnt from what
tho plaintiffs claim in this suit, viz,, that apart from custom and
contract, they are, by law, entitled as zamindars, to the ownership
of all troes growing on the lands even of the permanent ocenpancy
ryots of the zamindari, We havo no hesitation in holding that
this claim is not supported by any law, and that it is opposed to
correct fundamental conceptions of their vights and ‘fhose of the
oecwpancy ryots in their zamindari.

The case of the true tenant in the English sense, that 1, of
the man who holds by a title derived from the landlord, may, of
course, be very differont, especially in the case of short leages and
of trees in existence before the letting began. In one of the cases
quoted by the Subordinate Judge (Rangayyw Appa Raw v. Kadi-
yala Ratnam{1)) the Teases were for three years only and this Court
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naturally held that primd foeir a tenant would not he at liberty
to cut down fruit {rees on the holding, especially as theve was
evidence of a recognized custom to the same effect, and the Court
added 1t is shown that tho prohibition does not extend to shrubs
and small trecs which are usually at the disposal of the temant
for the purposes of his holding.” In the other case quoted

e

hy the Subordinate Judge (dppr Rew v. Nurasannn(1)) it docs

‘not appear that the ryots had permanent occupancy rights, and

apparently a tax on the trees had previously been payable to the

zamindar. In these circumstances, the ohsexrvation of Parker, J., -

that “ prin facie o tenant has no vight to cut down trece without
his landlord’s permission ” cannot he regarded as a decision opposed
to tho views we have seb forth above. The Courts helow have
also relied on a series of judgments of the District Court in vegard
to other defendants in other villages of the zamindar, exhibits C, D,
E, ¥, Gand H. Two of these (exhibits C and F') maintain tho
rights of the zamindar to trees grown on the tank bunds and waste

#lands of the zamindari.

In regard to these waste lands the zamindar is, no doubt, the
proprietor, by virtue of Regulation XXV of 1802, and his claim
to the trees growing on the waste lands was rightly allowed ; but
they have 1o bearing on the rights of ryots to trees growing on
their own pattah lands. In the other cases the Distriet Court
proceeded on the same view of the offect of Regulation XXV of
1802 which we have now shown to he incorrect, The presont
defendants were not parties to those suits, and are not hound by
the decisions.

In the view we have taken it is not nccessary for us to decide
«on the effect of exhibit 1, on which the defendants rely as a bar to
thoe plaintiffs suit.

Tn the result we seb aside the deerees of the Courts below and
we dismiss tho plaintiffs’ suit with costs thronghout.
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