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APPELLATE CIVIL.
Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar.

THE ARYAN BANK OF VIZAGAPATAM (Unwivaren)
(Pramwriny), APrELLANT,

D

FAMMA VENEATA NARASAYYAMMA GARU
(Frmsr Drrenpavt), REsroNDrNT,*
Ciwil l’roc'edmc Clode-—det XIV of 1882, 5. 24d—0rder Ly IHigh Court dirvecting

District Court Lo take accownd of amount due under morigage- -Order by Dislrict
Cowrt declaring wmount due—Appeul,

The High Court, by its decvee, direched o Districh Court to take an account of
the amount due to o deereo-holder under o movtgage.  The District Court acscord-
ingly took the account and passed an order declaring, in Court, under seotion
88 of the Transter off’roperty Act, Bhe umound o dno.  Against that order the
decree-holder appealod to the Tigh Cowrt, whup thoe objeetion was raised that
no appenl lay :

o TTeld, that the order appealed against was one falling under section 24k (¢) of
the Code of Civil Procedure and an u,ppm.nl lay.

By an order, dated 30th August 1901, the District Judge of
Vizagapatam doclared, in Court, under section 88 of the Transfer of
Property Aect, the amount due, @p to a cortain date, 10 a decrce-
holder for principal and intorest on a morigage, on taking an
account as directed by tho High Couwrt in its decree in Original Suit
No. 37 of 1896, and Pauper Appeal No. § of 1800. Against that
arder, the deerce-holder preferved {his appeal.

P. R. Sundara Ayyer, for yespondent, took the preliminary
objection that no appeal lay.
~ T. Rungachariar for appellant.

Jupcusyt.~This is an appeal hy the (?ecree~holdor in Original
Suit No. 87 of 1896 (Pauper Appeal No. 5 of 1900 on the file of the
High Court) against tho oxder of the District Judge of Visagapatan,
dated 30th August 1901, declaring in Court, under section 88 of
the Transfer of Property Act, the amount due to the decrse-holder
for principal and interest on the mortgage up to 7th August 1901,
on taking an account as directod by the decree of this Court,

"

o : ‘
% Appoeal against the Ordor No. 164 of 1801, preseuted sgainst the order of

M. D. Bell, Distrist Judge of Visagapatam, dated 306h August 1801, in Original Buit

Wo. 37 of 1886 (Paupex‘ Ayppeal No, 5 of 1800 on the file of the High Dourb)
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dated 7th February 1901, in the above appeal. The respondent’s
pleader raises the preliminary objection that no appeal lies to this
Court against the said order and he admits that, if this objection be
well founded, the account itself should have been taken in this
Court and the order fixing the amount should have been declared
in. Court by this Court on the 30th of August 1901. In our
opinion tho objection is not well founded and the order appealed
against is really one falling vnder section 244 (¢) of the Civi
Procedure Code being a question arising between the parties to the
suit in which the decree was passed on appeal by this Court and
relating to the exccution of that deeree. Following the decision of
this Court in the recent Full Bench cases, we hold that a decree for
sale passed under scetion &8 of the Transfer of Property Act is the
final decrec in the snit and that all proceedings taken subsequent
to that decree for the purpese of enforcing and working out such
decrec are procecdings in exceution of that decree. A decree for
sale passed under that scetion may declaxe the amount due on the
mortgage at the date of such decree or direct, as was done in thig
caso, that an account be taken of what will be due to the plaintift
for principal and interest on the mortgage on a future day; which.
is to be fixed by the decree itself. In this case the 7th of August
1901 was the day so fixed by the appellate decree of this Cowrt,
dated 7th of February 1901; and the decree further provided that
the amount that might be declaved duc on the 80th of August 1901
should be paid on or befors the 81st of December 1901. In our
opinion an applieation which the decree-holder may make for
taking the acconnt and declaring the amount which may boe found
due on the taking of such account is an application to cnforce that
portion of the decree within the meaning of section 230 of the Code
of Civil Procedure ; and that being so the decree-holder is entitled
to apply under seetion 583 to the Court which passed the decvee
against which the appeal was preferred to the High Court. The
Court which is to declare the amount due by virtue of the appellate
deerec is, therefore, the Court whieh passed the original decree. Tn
this view the ovder in question falls under section 244 (¢) and is
analogous to orders under clauses («) and (6) of section 244 fixing
the amount of mesne profits or interest payable under a decrec.
[The judgihient dealt with the items of account.]




