
APPELLATE CIVIL.

Before Mr. Justice Benson and Mr, Jmtioe Bhashjam Afijangar.

TF.E AEYAN BANK OF VIZAGAPATA.M (Unlimited) it)02.
(PliA,mTI]>’F), A'PI’BLLANT, April 15.

i),

KAMMA VENKATA NABASAYYA]\IMA 6A.RU 
(First Defendant), EjssroNDKNT/̂ -

Givil Frocediirc Code—‘A d  XIV of 1882, s. 244— Ordor ly ili(jh Gotwt direcHmj
Disi/'iftt (JoMft to tajce accounl, of nmount due V7idcr 'laorlgciije- -Drier hy District
Goiwt declaring amuurd d/w— AiyjXMl,

The High Courl:, l)y ihs dooi'ce, direoiiod ;t DislrioL Cotirf. f.o take an account of 
the. amouut diiii to <i docroo-lioldor uxidei' a. mortgag'c. The Disti'icfc Court accord- 
ingiy took the yicommi/ and passoci an ord(>r deolaiing, in Court, uiider section 
88 of the Tr;m,Bi'(jr ufjl’ i-opm'ty Act, t!m amoiinii so d^o. Agaiust that ordor tho 
dtiorce-holdcv aippoailod to i.lvu Itigli Govivt', whun i.ho ohieatiorv -sviis laissed that 
no appoal lay ;

IZekI, that the order {(.ppua,led ng-ainfii was ono falliHg'undtii-section 2'M (c) of 
th.o Code of Civil Pi'occdaru and an appc;a,l lay.

By an order, dated 30th August 1901, tlie District Judge of 
Vizagapatara doolared, in Oorirtj imdor seotioii 88 of the Transfer of 
Property Act, tliG amount duo, ap to a certain date, to a docree- 
Jioider for principal and interest on a, inorigage, on taking an 
account as directed by tho liigh Coui't in its decree in Original Suit 
IsTo. 87 of 1896, and Pauper Appeal No. 5 of 1900. Against that 
order, the deorce-holder preferred ihiB appeal.

P , E. Sundara Ayyar, for respondent, took the preiiniinary 
ohjeotion that no appeal lay.

y. Bmgaohariar for appellant.
JuDGMENT.— Thia is an appeal by the deoree-holder in Original 

Suit Ko. 37 of 1896 (Pauper Appeal No. 5 of 1900 on the file of the 
High Court) against tho order of the Bisfcrict Judge of Vizagapatam, 
dated 30th August 1901, declaring in Court, imder section 88 of 
the ’̂ransfer of Property Act, tho amount due to the deoree-holder 
for principal and interest on the mortgage up to 7th August 1901, 
on taking an account as directed hy tho decree of this Court,

» ....

* 4ppeal against the Ordor No. 164 of 1901, prestiuted against the order , ■ 
tt. D. Boll, District Judge of Viaagapatam, dated SOfch Aug'tist 1801, in Original,Suit 
■̂ '0. S'? oi 189G (Paupes Appeal No. 5 of 1900 on bhe filo of t o  Higji Ootuct)<
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The aeyan dated 7th February 1901, in tho above appeal. The respondent’s
VizAGAi’ vmi raises the preliminary ohjection that no appeal lies to tliî

'»• Court against the said order and he admits that, if this ohjection be 
Yenkata well founded, the account itself should have been taken in this 
Warasay- -t]20 order fixinff the amount should have been decla.red

YAMMA li-AUTJ. ^
in Court by this Court on the 80th of August 1901. In our 
opinion tho objection is not well founded and the order appealed 
against is really one falling under section 244 (c) of the Civli  ̂
Procedure Code being- a question arising between the parties to the 
suit in which the decree was passed on appeal by this Court and 
relating to the execution of that decree. Following tho decision of 
this Court in the recent Full Bench cases, we hold that a decree for 
sale passed under section 88 of the Transfer of Property Act: is the 
final decree in the suit and that all proceeding's taken subsequent 
to that decree for tho purpose of enforcing and working out such 
decrec Sire proceedings in execution of that decree. A  decree for 
sale passed under that scction may declare tho amount due on the 
mortgage at the date of such decree or direct, as was done in th]^ 
easG, that an account be taken of what will be due to tho plaintiff 
for principal a,ixd interest on the mortgage on a future day, which, 
is to be fixed by the decree itself. In this caso tho 7th of August 
1901 was the day so fixed by the appellate decree of this Court, 
dated 7th of February 1901; and the decree further provided that 
the amount that might be declared due on the 30th of August 1901 
should be paid on or before the 31st of December 1901. In our 
opinion an application w'hieh the decree-holder may make for 
taking the accoimt and declaring the amount which may bo found 
due on the taking of such aecount is an application to enforce that 
portion of the decree within the meaning of section 230 of the Code 
of Civil Procedure ; and that being so the decree-holdor is entitled 
to apply under section 583 to the Court which passed the decree 
against which the appeal was preferred to the High Court. The 
Court which is to declare the amount due by vii-tun of the appellato 
decree is, therefore, the Court which passed the original decree. In 
this view the order in (question falls under section 244 (c) an.d is 
analogous to orders under clauses («) and (I/) of section 244 fixing 
the amount of mesne profits or interest payable under a decree.

[Tho judgrfienfc dealt with the items of account,]
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