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Before Alr. Justice Davies and Mr. Justice Bhashyam dyyangar.
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Hindu law—Widow’s estate—Alienation by widow-—Subsequent adopiion—Right
of adopted son to claim property alienated—Limilation—Act XV of 1877,
sehed, 11, art, 144.

Where a Hindu widow alienates part of the immoveable property belonging
to her husband’s estate and then adopts a son, the son cannot sue to recover
posscssion of the property until the termination of hor widowhood,

Where such a suit is brought during the widowhood it is governed by article
144 of schedule II to the Limitation Act, and the starting point for the period of
limitation is the date of the adoption.

If the alicnation is for a necessary purpose, the adoption does not divest
the alience, and the adopted son sucoeeds only to the remaining portion of hig
adoptive father's property. If the =alienation is not for a necessary purpose,
the subject of the alienation is severed from the inherifance only during the
widowhood, and the remainder thercin vests, at the moment of adoption, in the
adopted son, as a vested remainder to fall into possession at the termination of the
widowhood.

Obscrvations by Bhashyam Ayyangar,J., on the effect of an alienation by a
Hindu widow.

Surr to set aside an alienation. Plaintiff sued as the adopted son
of first defendant to recover possession of 16 acres of land and for
mesne profits. The plaint alleged that first defendant had been
empowered by her late husband to adopt a son to him, and that
she, with the consent of her gnatis, had adepted plaintiff in
February 1887, and had performed the upanayanam or thread
ceremony. It further alleged that, during the minority of first
defendant, her father had sold the land in question to his brother-
in-law, defendant No. 8, collusively and without any legal peces.
sity. The date of this sale was stated as 6th March 1879,
Defendant No. 8 had, on 19th January 1€95, conveyed the
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property to defendants Nos. 9 and 10. Plaintiff stated that he
had been born in October 1875, had attained his majority in
October 1893, and he laid his cause of action as having aeccraed
either at the date of his adoption (namely, February 1887), or at
the date when he first became aware of the alicnation (namely, in
1889), or at the date at which he attained his majority (namely,
in October 1893). Defendants Nos, 2 to 7 were the brothers of
first defendant,—who remained ex parte. The brothers pleaded
that they had no concern in the suit and wished to be exonerated.
Defendants Nos. 8, 9 and 10 denied the alleged adoption, and
pleaded that the land had been sold to defendant No. 8 by the widow
in liquidation of debts ineurred by her husband and that the sales
were bond fide. They also set up the plea of limitation. The
Distriet Munsif, before whom the case first came, found that the
land had been sold by the father of first defendant during her
minority, to defendant No. 8, on 6th March 1879. He held that
plaintiff’s right to question the validity of the sale by suit arose
within three years of his attaining majority. He said that, at the
date on which the suit was instituted, plaintiff was more than 24
years of age, and held that the suit was barred by limitation.
The Subordinate Judge reversed this finding on the ground that
it had been arrived at merely from an inspection of the plaintiff
and without his having been afforded an .opportunity to adduce
ovidence on the point. The suit ‘was remanded, and came before
another Distriect Munsif, who found further facts,~~among them,
that the husband of first defendant died prior to 1878, leaving her
w minor ; that the affairs of first defendant were managed by her
father, who effected the sale in question in 1879, to defendant
No. 8, who, in 1895, sold it to defendant No. 9; and that plaintff’s
adoption had takeh place in 1887, in pursuance of authority given
to first defendant by her husband. He held that the suit was not
barred by limitation as it had been brought within 12 years of the
adoption ; that plaintiff was entitled to sue to have the alicnation
made prior to his adoption set aside; and that it had not been
proved that there was legal necessity for the sale. In the result
he decreed that defendants Nos. Y and 10 shonld deliver up the
property to plaintiff.

The Distriet Judge, on appeal, dealt with the question of
limitation. He stated it thus :—*The first question is whether,
when the guardian of a minor widow sells certain property of the
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widow’s lute husband, purporting to do so for necessary purposes,
and when, subsequently, the widow adopts, the adopted son is
allowed by the law of limitation a period of 12 years, from the
date of sale or from the date of adoption, to bring a suit to set
aside the sale on the ground that the sale was collusive and with-
out consideration P Considering this question be said :—* Tt is
contended for the plaintiff respondeut, that article 144 of the
sceond schedule of Aet XV of 1877 is the article that governs
the cage. The only other article that conld possibly apply would
he article 142. Axticle 142 would only be applicable if th word
‘ plamdifi * as used in the fivst column of the schedule nnder article
142 included not only the adopted son, but also the adopting widow.
1t it does, the suit is harred, If article 144 applies, the question
is whether the word plaintiff in the third column of the schedule
under article 144 includes not only the adopted son, but the adopt~
ing widow. Thus, whether article 142 or article 144 governs the
ease, the qnestion whether the suit is ov is not barred depends on
the meaning to be attached to the word ¢ plaimtiff.” Plaintiff is
defined in section 3 of the Act and includes, unless therc is some-
thing repugnant in the subject or conbext (which is not the case
hore) ‘any person from or through whom a plaintiff derives his
right to suc.”  The question then reduces itself to this,—should it
be held within the meaning of section 3 of the Limitation Act of
77 that the ‘right to sue’ of the adopted son is derived from or
throngh the adopting widow. The widow had a right to sue to
sot aside the sale made by her guardian on the ground that it was
collusive and without consideration. On the instant the adeption
was. completed hy her the right to suc to set aside the sale coased
40" oxist in her, and af the same instant a right to suc o set aside
the sale cume into existonce in the adopted son. The question is,
does the adopted son derive kis right to sue from the adopting
mother within the meaning of seetion 8 of Act XV of 1877.”
He discussed the point at length and decided that the suit wae
barred by limitation, on the ground that the period of limitation
should be reckoned from the<date of the alienation, and that
plaintift had derived,his right to sue from or through his adoptive
mother. .

Against that decree plaintiff preferred this seeond appeal.

Sundara Ayyar for appellant. ‘ -

Mz, Joseph Swtya Nadar for respondents,
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SREERANUTT Brasivaor Avvancar, J.—It is found that the plaingiff was

Krstasys, 2dopted in 1887 1y the first defendant in pnrmsuance of authority
given to her by her husband who died prior to 1878, The lands
mentioned in the plaint were sold in March 1878, dwring the
minority of the first defondant, by ber guardian and father, to the
cighth defendant.  This suit was instituted in 1895 (September),
more than three years after plaintiff had attained his age of
majority, to cject the cighth defendant and those claiming under
him and reeover possession of the lands on the ground that the
alienation thereof was nol wadoe for purposes which will bind the
inheritance in the hands of the reversionary heirs of the first defend-
aut’s husband. The Distriet Judge dismissed the plaintifl’s suit
as barred by limitalion, cither under article 142 or 144, on the
ground that the peried of Hmitation should be reckoned from the
date of the alienation, /e, 1879 and not from the date of the
plaintiff’s adoption, 1887, and that within the defivition of the word
“ plaintiff”’ in section S of the Limitation Act, 1877, the plaintiff in
the present case, notwithstanding that he claims the lands as the
beir of his adoptive father, should be regarded as one who derives’
his right to sue from or through his adoptive mother, the first
defendant.

The fitst defendant, aftor attaining the age of majority, did not
repudiate the alicnation made by her guardian and the case has
been argued before us on the footing thal the alienation of 1879
shonld be regarded as one made by the first defendant herself,  The
learned pleadcr for the appeallant coniends that the suit iy not
haxred by limitation, as it has heen institnted within 12 years from
the date of the plaintiff’s adoption and the Distriet Judge is wirong
in his view that the plaintiff shou!d be rogarded as c’legi\fjrf"gmfﬁg
vight to sue from or throngh his adoptive mother, the first defendant.
The learncd pleader was also requited to argue on what principle
he maintained thai the plaintiff was cntitled to cjeet the vendee
during the lifetime of the first defendant,

Regarding the alienation in question as one made by a widow,
who had authority from her husband to make an adoption, which
atthority was cxcreised and the adoption made only subseguent to
the alienation, I am of opinion that, if the plaintiff were entitled -
to maintain this suit during the lifctime of the widow, the period
of limitation should be computed only from the date of the plain-
tiff’s adoption and not from the date of the alicnation, but that the
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vendes, having prior to the plainiiff’s adoption acquired wnder the
alienation in question an cstate in the Jand dwring the lifetime of
the widow, the adoption of the plaintiff cannot divest him of that
estate and that consequently this suit is not maintainable during
her lifetime.

"The plaintiff claims to rccover possession of the land as the
legal representative of his adoptive father and he, therefore, derives
his right to sue from or through his father and he cannot he
regarded as deriving such right from or through the first defendant,
merely by resson that his status as the adopted son and legal
representative of the deceased father is the immediate resnlt of her
achion in adopting him, which act of hers, however, would have heen
inefficacious hut for the authority conferred on her by the husband.
Though the inheritance is fully vested in a widow as the legal
representative of her deccased hushand, yet it has heen definitely
established hy judicial decisionsin Srinath Kur v. Prosunnn Kumar
Ghose(1) with refercncee to article 141 of the Tndian Limita-
tion Act, 1877, and the corresponding article 142 of Act 1X of
1871, that in the case of her making an alienation of her hus-
band’s property or even of her heing dispossessed by a trespassor,
she does not represent the inhoritance for purposcs of limitation
and that limitation does not begin to ron daring her lifetime,
against any reversionary heir of her hushand. The case of a son
adopted by the widow iz not speeifically provided for in the
Limitation Act as are those covered by articles 140 and 141 of the
Limitation Act, 1877, It will be straining the language of article
140 to include the adopted son in the term ¢ reversioner’ occurring
therein. That term applies only to a donor or his represeuntative
to whom the remainder of an cstate roverts, such remainder not
having been disposed of by the domor. The casc of an adopted
son claiming daring the Ufetime of the widow falls, therefore, under
article 144 and possession can be adverse to him only from the date
of adoption. If the widow does not represent the inheritance for
purposes of limitation as against the rveversiomavy heirs of her
husband, it will be unreagonahle to hold that it would be otherwise
as against a son adopted by her, when he claims under his adoptive
“father. I conour in the decision of the Bombay High Court in
Moro Navayan Joshi v. Balgji Raghunath(2) so fax as it bears on the

(1) LR, 6 Calog 884, () LLE, 19 Bom, 806,
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question of limitation arising in this case and, differing from the
District Judge, hold that the suit is not barred by the law of
limitation.

The other question which has now to be considered is really
one of first impression and presents greater diffieulty. In the few
reported cases in which a son adopted by a widow brought a suit
during her lifetime to set aside alienations made by her prior to the
adoption, the decision proceeded on the assumption that he would
be entitled to recover possession of the property alienated, unless
the alienation was made for a purpose which would be binding
upon a reversionary heir. In all the cases in which the alienation
was set aside at the instance of tho adopted son, the decision pro-
ceeded only on the ground that the widow exceeded her lawful
power in making the alionation. In none of them was the ques-
tion distinetly raised and considered, whether the vendee would
not in any event be entitled to retain possession during her lifetime
as the widow of her deceased husband.

The solution of the question mainly depends upon the nature
of a widow’s cstate under the Hindu Law and the rights of a son
adopted by the widow, in his adoptive father’s property. Accord-
ing to the Hindu Law a widow who succeeds to the property of
her husband does not take merely a life-estate therein; the whole
estate is for the time being vested in her and she represents the in-
heritance for many purposes. She holds an estate of inheritance
to herself and the heirs of her husband, but she has only a quali-
fied and restricted power of disposition over the inheritance. This
is fully recognised by judicial decisions (Moniram Kolita v. Kerry
Kolitany (1)), and unless an alienation made by her is for a necessary
purpose according to the standard of Hindu Law, it will not bind
the reversionary heirs, or, in their absence, cven the Crown (ZThe
Collector of BMasulipatam v. Cavaly Vencatanarraimapoh(2)). The
texts of Hindu Liaw, however, do not deal with a widow’s power of
alienation of her husband’s estate at her will and pleasure, for the
term of her life or for any shorter period, but she is enjoined by
those texts to restrain her personal expenditure within the modest
limits which were considered suitable to her bereaved condition,
But it has now long been established by judicial decisions that a
Hindwu widow has an absolute right to the fullest beneficial interest

. e e o — = e 4 s e — —_———— e - [ —

(1) LR.; 7 LA., 115 8t p. 154, (2) 8 M.I.A., p. 529,



VOL, XXVI.} MADRAS SERILS. 149

.in her hushbaud’s property for her life and that she has 2 personal
right therein, which she can exerdise at her will snd pleasure, hy
giving, selling ov transforring the estate to another for her own
life (Kamavadhan: Venkale Subbaiye ~v. Juysa Narasingoppr{l),
Gobinda Mani Dasi v. Shan Lal Bysak(2), see also Lonwram Kolitn
. Kery Kolilony(3)), or speakin more accorately, for the term
of her widowhood (Mussumnat Belea Suhodre v. Ray oJung(4),
Muruyeryr v, Viramekali(5), Koduwihy v, Modw6), Metuiying
Gupta v. Ram Rutton Ruy(T), Fasul Jehan Begquine v. Ron Surun
Bingh(8), Vithu v Gurindu(9}. and At XV of 1856). If, prior to
adoption, she makes an alicnation for a nccessary prrpose, it is un-
doubtedly binding on the adopted son ; the adoption will not divest
the alienec and the adopted son will succeed only to the remaining
portion of his adoptive father’s property. But if the alievation
had been made not for a necessary purpose, it will undeubtedly be
valid during the term of her widowhood.  But would an adoptiou
subsequent to the alienation divest the alicnee of even this limited
estate P Though the inheritance is folly vested in the widow,
yet by operation of law sheis divested of the same by her adopting
a son to her deceased hushand and the inheritance thenceforth vests
in the adopted son (Dhwrm Dus Pondey v. Mussumal Shoina
Soondri Dibint(10)).  But if a portion of the inheritance has been
lawiully severed therefrom and transferred {o a stranger, whether
absolutely, as would be the case if the alienation was for a
necessary purpose, or only cduring the term of her widowhood, as
would be the case if the alienation was not for a necessary purpose,
the adopted son eould on principle succeed only to the remaining in-
heritance which was vested in the widow at the time of the adop-
tion. In the former case, the remaining property will be the estate
left by the adoptive father, ménus for ecer the portion alienated ; in
the latter case, the portion alienated will not he severed pormanently
from the iuheritance hut only ‘mporarily, during the term of
her widowhood, and the remainder in such portion of the inheri-
tance will, at the moment of the adoption, vest in the adopted son

(1) 8 Mad. TGRS 116:
(2) Bengal Luw Reports, Foll Bench ruling, p. 48. o
(8) L.R., 7 T.A, 8t p. 146. (¢} LR, B LA, abp, 214,

(6) T.L.R., 3 Mad,, 226. (6) LLR, 7 Mad, 321,
(7) 19 Uale. st p, 201, (8) 22 Cale, at pi 595,

(9) 22 Bom., 321 af p. 331 (10) 5 M4 at pi. 248,

SREERAMULY
(38
Karisriuma,



SRELRAMULU
(A
KRIsTAMMA.

150 THE INDIAN LAW REPORILS. [VOL, XXV,

az a vested romainder, to fall into possession on the death of the
widow or the termination of her widowlhood.  The same prill(.‘.ip](ié
regulates the rights of a son adopted by the father himself. By
the mere act of adoption, the adopted son becomes a joiut owner
with the father in respect of all ancestral property then possessed
hy the latter. TIf, prior to the adoption, the father had alicnated,
efther permanently or for the term of his life or of his wife's life
any portion of the ancestral property, the son becomes a joint
ownor only in respect of the romaining ancestral property, “When
the alicnation was only for a term, the sou hecomes joint cwner
with the father, so far as such property is concorned, in the rever-

sionary intevest therein. The only difference in the case of an

“adoption by a widow is that the adopted son hecomes swle owner,

and not joint owner with the widow, of the inheritance as it then
vests in the widow. If, prior to the adoption, a portion of the in-
heritance had been alienated for a necessary purpose, or the widow,
in exereise of her absolute persomal right, carved ont of sueh
povtion, in favour of a strauger, an estate for the term of ber
widowhood, the adopted son can succeed to tho inheritance only
as it cxists at the time of the adoption. In the former case, it is
undoubled that the adoption cannot have the effeet of divesting
the alicnee and it is difticult $o sce on what principle the adoption
cant operate so as to divest the alionece in the latter case. The
learned pleader for the appellant contends that the adoption must
be takeu to relate back to the date of the adoptive father’s death
and that the rights of such adopted son will be those of a posthu-
mous son, If such wore the position of a son adopted by the
widow, the widow could have no personal right of enjoyment or of
disposition over her hushand’s estate and the inheritance cannot ber
rogarded as vestod in her even until the adoption. Her powers
will only be those of a guardian of a minor in existence or in the
womb and in fact she will be aceountable to the adopted son for
the income dorived from the cstate until the adoption. It is im-
possible to maiatain this proposition and it was virtually exploded
long ago in an elaborate judgment of the SBadar Court of Bongal,
which was appealed against and adopted in its cntirety by tho
Privy Council and which has ever since heon. considered as havings.
sottled the question (Bamwidoss Mookerjew v, Mussamut Twrenee(L).

i

(1) 7 MLLA,, 169,
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The whole of the authorities on the point weve cxamined in that
case and the Court refused to act upon the fanciful analogy of a
posthumons son and laid it down that although a son when adopted,
entered at once into the full rights of a natural-born son, his
rights could not relate back to any carlier period. 'Till he was
adopted it might happen that he never would be adopted and when
he was adopted his fictitious birth into the new family could not
he antedated (Mayne’s ‘Hindu Law and Usage,’ 6th edition,
para. 1975 West and Duhler, pp. 1151.1152; see also LL.R.,
19 Bom. at pp. 814-815). The above decision of the Sadar Court
of Bengal, which was adopted by the Privy Council, was acted
upon by this Court in Lakskmana Raw v. Lakshmiammal(1) and
explained as follows (at pp, 164-165) :—

“ Tho Sadar Dewany Adalat pronounced that ‘ an authority to
adopt a son possessed by a widow does not supersede or destroy hex
personal rights as widow and that those rights continue in force
until an adoption is actually made,” and held that the property
is in the widow from the date of the hushand’s death until the
power to adopt is exercised, and that the adoption divests it from
the widow and vests it in the adopted son. In the interval then
between the death of her hushband and the cxereise of the power,
the widow’s estate is neither greater nor less than it would be
it she enjoyed no snch power or died without making the adoption.
She has the same power, 1o greater and no less, to deal with the
estate. Such acts of hers as ave authorised and would be effective
against reversioners will bind the son tnken in adoption. Swueh
acts as are unauthorised and in excess of her powers may be
challenged by the son adopted or by any other snccessor to the
estate. . . . . The decision of the Sadar Dewany Adalat is

~3Tthority for holding that the widow would not have been deprived
of her power by reason that she has received her husband’s consent
to make an adoption.”” This view was also acted upon by
Subralmania Aiyar, J., in Ganapats dyyan v. Sawitri Ammal(2).

In that case the adoptive father made a nuncupative beguest
of o portion of his property for a certain charity and he also gave
verbal authority to the widow to make an adoption, ~After holding
on the authority of Bczmzmdogs Mookerjea v. Mussamut Tarvince(3)

(1) LL.R., 4 Mad., 160 (2) 1L.L.R, 2L Mad, 10 at pp. 16and 17
o (3) 7 MTA, 169,
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that *“ it 1s too late to question the doctrine that the adopted son’s
rights arise from the time of the adoption,” he upheld the devise
as against the adopted son, on the ground that ‘“the title of the
adopted son could not affect the right of the charity, for the latter
right had vested long before the adopted son’s right arose and that
his right must, therefore, be held to be subject to that created in
favour of the charity by the oral devise.”” TIf the title of the
adopted son related back to the death of the adoptive father, as
that of a posthumous son, his right by survivership would prevail
and the devise made by the father could not take effect. The
devise, however, did take effect because the adopted son’s right
arose only from the time of the adoption, and his adoption, there-
fore, could not divest an estate which vested in the trustee for the
charity, on the adoptive father’s death and prior to the adoption.
An alienation of her life-interest, made by a widow prior to the
adoption must stand on the same footing. The only extent to
which, by analogy to the case of a posthumous son, the title of a
son adopted by a widow relates back to the death of his father is
that he will divest the inferest of any person in possession of the
property of the father, to whom he would have had a preferable
title if he had Deen in existence at his adoptive father’s death
(Bobu Anaji v. Ratngii(1)). A son adopted by the widow will thus
divest not only the widow—or widows, if there be more than one,
though the adoption was made by only one of them (Mondaked
Dasi v. Adinath Dey(2)) —but also cither in whole or in part an
undivided co-parcener of the father, on whom the estate had
devolved by survivorship (Surendre Nandan v. Sailvja Iant Das
Mahapatea(3), Vithobe v. Bapul{4), 8ri Roghunadhe v. 8ri Brozs
Kishoro!3), Sri Virada Pratapa Roghunade Deo v. S Brozo
Kishoro Patta Deo(6)).

‘I'te question as to how far alienations made by a male holder
on whem, by survivorship, the estate of an undivided family
had develved will bind a son subsequently adopted by a widow
into the famuy i7 suggested by Mr. Mayne in paragraph 198 of his
book (¢ Hindu Law and Usage —6th edition)’and he inclines to
the opinion that such alienations will be absolutely binding upon

(1) L.L.R., 21 Bom., 319. (2) LL.R., 18 Cale., 69.
(3) LL.R.,§18 Calc., 385. (4) LL.R., 15 Bom., 113,
(5) 3 LA, 154 (6) LL.R,. 1 Mad., 69,
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the adopted som. Tt is ununecessary, however, to consider o
decide that question in the present ease,

The learned pleader for the appellant drew attention to a pas-
sage in the judgment of this Conrt in Jagennadia v. Papamme(T)
in which, adverting to the father’s power to dispose of his propurty
as he pleascs, before adoption, it was observed that a widow with
power of adeption derived from her hinsband had no such power of
disposition over the property and therefors cannot impose any
condition as to the enjoyment of the property by the alopted son.
Tt will be noted that in this as well as in other cases, alsy referred
to on Lehalf of the appellant, all that was held was that even prior
to the adoption by the widow she had not an absclute or un-
restricted power of disposition over her husband’s estate. The
question as to her Yimited power of disposition was not raised or
docided. Tu the well-known case of Moniram Kolita v. Kevry Koli-
tany{2) in which the natare of a widow's esbate under the Hindu
Ty and judicial decisions was fnlly considered by the Jodicial
Committee of the Privy Couneil, and it was decided that o widow
who has once inherited the cstate of her deccased hushand is not
liable to forfeit that estate by reason of subsequent unchastity, there
is a dictum which has an important bearing on the question now
undemconsideration. Their Tordships observe that  if the widow’s
estate ceasos upon her committing an act of unchastity. the period
of snceession will be accelerated and the fitle of the heirs of her
husband mmust acerue at that peried. . . . . If her estate
were to cease by reason of her unchastity, the bencfit which
her deceased husbhand’s brother and the immediate reversionary heir
would derive from her fall would give him an interest in direct
conflict with his moral duty of shielding her from tempta-

~tom, . . . . DBub, further, the widow has a right to sell or
mortgage her own interest in the estate. . . . . If the
estate ceases by an act of unchastity, the purchaser or mortgages
might be deprived of the estate, if the surviving brother of
the husband should prove that the widow’s estate had ceased in
consequence of an act of unchastity committed by her prior to
the sale or mortgage.” (The italies are mine.) It will be noted
that in this passage the Privy Council distinctly assume that
even if the widow’s estate should cease by her committing an act

(1) LLR., 16 Mad,, $00 at p. 404. (2) LR, 7 LA, p. 115 at p. 154,
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SeeensvcLy of unchastity and the succession of her hnsband’s heirs should .

}\'msu},‘\.n'mm, therehy be aceelerated, the pnrchaser or mortgagee, from her, of
her own life-interest in the estate, would nof be divested of it, if the
sale or mortgage had taken place prior to her act of wunchastity,
but'only if it had heen subseyuent thereto. It this be sound law, it
wonld equally hold good in the case of an alionation, made by a
widow, of her life estate in the property prior to her making the
adoption. If, on the other hand, a son adopted by the widow -
were to be at liberty, during her lifetime to recover possdssion
of property alienated by her to a stranger, it will follow that a
revorsionary heir, whoss sucecssion is accelerate.l by her complete
withdrawal from the husband’s estate, 4., by the surrender or
extinction of the prior iuterest, namely, her life interest therein,
(Behari Lal v. Mudho Lal(1), Kolawluya Sholagan v. Vedamuthu
Sholagan(2), Marudumuthu Nudonv. Srinivase Pillai(3)) would
be equally ocntitled to recover, during her life-time, property
alienated by her prior to such surrender.

The rule of law dedueible from judicial decisions as to the
widow’s absolute power of alienation of her personal interest in
the hushand’s property and the nature of the estate transforred in_
exercise of such power, is, by implication, clearly stated by article
125 of the second schedule to the Limitation Act, 1877, The suit
therein referred to is one brought by a reversionary heir, during
the lifetime of the widow for a declaration that an alienation made
by her is void, except for her life or until her re-maveiage. L'his
implies that the estate which a widow can convey in exercise of her
personal right over the hushand’s property determines only hy her
death or by her re-marriage in the meanwhile, and she being law-
fully eutitled to carve out such an estate prior to her making the
adoption, the adopted son can suceeed to the property so qhouJLeu ~
only after the determination of snch estate. it

It an alienation made by or on behalf of a widow s invalid
against the widow herself and does not bind her, the right of action
to sct aside the same will at once vest in the adopted son, on the
adoption, and the law of limitation applicable to any sunit
which ho may bring during her lifetime to recover possession of
property so alienated will Le the samo as would be applicable to a

|

(1) LL.R., 19 Cale., 236. (2) LL.R, 19 Mad,, 337,
(3) LLR, 21 Mad., 728,
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.suit brought for the purpose by the widow hersel! without baving
made an adoption. A suit brought after the death of the widow
hy a son adopted by her to rccover possession of immoveable
property alienated by her, prior to adoption, for a purpose not
binding upon the adopted son, would be governed by the 12 yeary
period of limitation preseribed by article 141, to be reckonsd from
the date of her death.

The proposition that a son adopted by the widow caunot, before
the termination of her widowhood by death or re-marviage, recover
possession of any portion of his adopbive father's estate which she
might have alicnated prior to the adoption, is not only sound in
prineiple, but is in consonance with justice and equity. A widow,
having authoriby from her husband,—however imperative such
authority may be—is not bound to excreisc the same and it is
entirely optional with her to adopt or not as she may choose. Even
when the alienation has in fact heen made for a necessary purpose,
- purchaser from the widow, or his representative in interest, i,
in not a few eases, unable to adduce the requisite legal evideunce for
discharging the onus, which the law casts on him, of establishing
the necessity for the sale—ospecially when the question is raised
on the death of the widow, many years after the alienation. The
purchaser may know nothing of the authority given her by the
husband to make an adoption and cven if he is informed of the
same, the widow may rvepresent to him or lead him to believe that
she will not make au adoption. Xiven iu the absence of any
authority from the husband, the widow can make an adoption at
any time with the consent of her sapindas, A porson dealing
with a widow reasonably caleulates that the alienation will hald

-good, at any rate, during her lifetime, and exeept of course in the
rare case of a re-marraige, this will be cnsured by the conclusion
herein arrived at even when an adoption takes place subsequent to
the alionation. When the widow has made an alienation prior to
the adoption, the partics concerned will, before giving the boy in
adoption, be fully aware of the same and of tho extent of the
property remaining with the widow, which will immediately come
into the possession of the adopted son and the extent of pr opcrty
which will come into bis possession only after the lifetime of the
adopting widow—provided such property had hot becu alienated
for a necessary purpose. I need hardly add that any contrivance
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to herself an ostate for life in lLier husband’s propery or any-
counsiderable portion thercofl excooding what may be a reasonabl
provision for her maintenance, or any couveyancing dovieo intende

to securo to hor directly or indirectly a benefieial intorest for life
in such property will be logally inefficacious against the rights of
the adopted son.

The second appeal fails and the decrce appealed against iy
affirmed cxeept in yespeet of costs, but only on the ground that the'
snit as now brought is premature.

Under the circumstauces of the case, it is ordered that ecach
party do bear his or their oww costs throughout.

Davigs, J.—I have nothing t> add to my learned colleague’s
judgment, with which I entirely agroe.

APPELLATE CIVIIL.
Before Mr. Justice Bhashywmn dypangur.
ABDULLA (PrrrrroNer), DEFENDANT,
.

MAMMOD (ResroNpERT), PrLAINTIFR.*

Contract—Transfer of lcense to collect forry chariges ~Validity as bebiccen renber
and transferec achere transfer s contrary Lo {erms of lieense,

Where, by the terms of a lease of n ferry, tle renter slould uot transfer or

sub-rent the ferry, but snch a transfer ov sub-Jease is not prohibited by Statute,

~or by a Rulo framed under o Statute, a transfer of it will be valid as between

the renter and his transferee, though it may be favalid as mguiust Grovernmont,

Soir to recover the balance due ander an agreement by which
plaintiff assigned his Jicense to colleet feary charges to doiendant

Defendant denied the assignreent and his linbility Wnder tho
alleged agreement. Tho Subordinate Judge (sitting on the Small
Cause side), found in plaintifi’s favour on the agreement, and held
that it was valid in law, though the receipts had heen wnade out in

plaintiff’s favour, because the Revenue aunthorities would regard

an assignment as invalid. He decrced the amount claimed.

# Civil Revision Betition No. 861 of 1901, presented under soction 28 of-
Agt IX of 1887, praying the High Court to revise the decreo of K, Krishna Rau
Bubordinate Judge of South Malabar at Caliont, dated 29th day of July 1901’
in @mall Cauge Suit No. 160 of 1901.



