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the objection of misjoinder was not iaken hefore the Sessions Kueusisiwr
Judge, it is not open to us to say the conviction is had. We P“l‘,]_“u
entirely disagree with this contention. The fact that the charge Burexor.
alleges that the different offences were comimitted at or ahout the
same time or place does not of course show that the case falls
within the provisions of section 235.

The only sense in which the alleged falsification of the account
book and the alleged fraudulent destruction and sceretion of docu-
ments can be said to be “ connected together’ is that the fact of
the first accused being left in charge of the aceount book and
of the documents gave him an opportunity of defranding the
complainant by falsifying the account book and destroying the
documents. It is not snggested that the account book was falsified
in order to conceal the fact that documents had been destroyed
or that documents had been destroyed in order to prevent the
particular falsification from being detected.

We are of opinion that the offences charged do not constitute
one series of acks so connected together as to form the same
transaction. This misjoinder of charges cannot be treated as an
irregularity which is curable undor section 537 of the Ciiminal
Procedure Code (Subramania Ayyar v. King-Emperor(1)).

We set aside the conviction and direet that the second accused
be retried.

APPELLATE CRIMINAL.

Before Sir Arnold Wiite, Chief Justice, and Mr. Justice Davies,

IN THE MATTER OF BYRAVALT NAIDU (Compramant)® 1902

September 9.
Criminal Procedure Code—Ast ¥ of 1898, ss. 250, 385 (2)—Campensalion in respect

of vewatious complaini— Sentence of tmprisoninent on non-production of sureties

and on complainant’s plea of inability to pay—Legality,
A Depuby Magistrate, having held that a complaint was vexatious, ordercd
the complainant to pay compensation under scction 250 of the Code of Crimiual
Procedure. e rocorded the following order:—*The complainant is unahle

(1) LLR., 25 Mad, 61 ‘ ‘

* Case Referred No. 90 of 1902, for the oxders of thaHigh Court under seetion
488 of the Code of Criminal Procedure, by B. L. Vabghan, District Magistrate
of North Arcot, in his letter, dated 13th July 1902, R.O, No. 951, Magisterial
of 1902, ‘
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to produce any suretics aud plends inability to pay the compensation. Mo is
awarded 80 daye’ simple imprisonment.” No attempt was made to levy Lho
amount of the compounsution:

Held, that the orvder was invalid whether it wore pussed under scetion 260
(2) o svcbion 888 (2) of the Codo of Criminal Procedure.  Where an urder to pay
compensation has heen made nuder scetion 250, the Magistrate eannol muke an
order for imprisonment on the mere intimation by the person who is divected to puy
the compensation that be is unable to do so. Under section 388 (2}, the issue
of a warrant for the levy by distress of the amount awarded as compensation iy
a pondition precedent Lo the carrying out of the senfence of imprisomucent.

OrpER to pay compensation. The Deputy Magistrate of Chittoor
discharged the accused in a case on hiy file and, holding
the complaint to be vexatious, ordered the complainant to pay
Rs. 38 as compensation, under section 250 of the Code of Criminal
Procedure. He passed the following order :—* The complainant
is unable to produce any sureties and pleads inability to pay the
Rs. 38 of the compensation. He is awarded 80 days’ simple
imprisonment.” The case was rcferred to the High Court for
orders, by thc District Magistrate, who, while doubting the
legality of the Deputy Magistratc’s order, suggested that it had
apparently been passed under section 383 (2) of the Code of Cri-
minal Procedure. No attempt had beon made to lovy the sum
in the manner provided by section 386 of the Code of Criminal
Procedure. The Distrivt Magistrate suspended the execution of
the sentence of imprisonment, and requested that the unexpired
portion of the term should be set aside.

The Court passed the following Order :—

Sir Arxoro Warre, C.J —The order of the Deputy Magistrate
is in these terms: “The complainant is unable to produce any

_sureties and pleads inability to pay the Rs. 38 of the compensa-
‘tion, He is awarded 80 days simple imprisonment.” Tho

uiestion is, is this a legal order ?

\}‘The District Magistrate assumos that, in making this order,
the ﬁ‘peputy Magistrate purported to act under the powors conferred
by sesrtion 388 (2) of the Code of Criminal Procoduro. I am not
ot all supre that, when he made the order, the Deputy Magistrate
had in nnind the provisions of seetion 388 (2). 1t is difficalt to
say what ié\\ wmeait by the words of the orde} ¢ the complainant is
unable to produce “any surctics ™. These words do not appear to
have been used with reforence to the provisions of section 388,
since the bond refurred to in that weelion may be exeouted with
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or without sureties. Having regard to the terms of the order it
seems t0 me that the Deputy Magistrate was under the impression
that, under scction 250 of the Code of Criminal Procedure, he
could make an order for imprisonment on an intimation by the
person diveeted to pay compensation that he was unable to pay.
So far as section 250 is concerncd it is elesr that the Deputy
Magistrate had no jurisdiction to make the order. The words of
section 250 (2) are:~— Compensation of which a Magistrate has
ordered payment under sub-section (1) shall he recoverable as
if it were a fine: Provided that, if if camnot e recovered, the
imprisonment to be awarded,” etc. See, too, the cases (Ramyeevan
Koormi v. Durgacharan Sadhu Khan(1) and Parsi Hajra v. Bandhi
Dhanul(2)). '

The question, however, remains,——can the order be upheld asan
order under section 388 (2)? I think not. In my opinion the
issue of & warrant for the levy by distress and sale of the amount
awarded as compensation is in all cases a condition precedent to
the carrying out of the sentence of imprisonment. It seems to me
that section 388 {2) clearly contemplates the issue of a warrant,
although it empowers the Conrt to pass sentence of imprisonment,
althongh no attempt to exeente the warrant Las been made, if the
person ordered to pay compensafion on being required to exceute
a bond to appear on the day fixed for the return of the warrant,
{ails to execute the bond. ’

The object of section 388 (1) is to cnable the Court to give
time, not exceeding 15 days, toan otfender who has been sentenced
to pay a fine. If the fine is not paid within the time so given
the Court may direet the sentence of imprisonment to be carried
into execution at once. The object of section 388 (2) (which in

“terms applies to all orders for the payment of money whether by
way of fine or compensation) on non-recovery of which imprison-
meunt may be awarded, is tocnable the Cowrt to pass sentence of
imprisonment without waiting for the reburm of the warrant, if
{he person ordered to make the payment fails to oxecute a bond
to appear on the day appointed for the vefurn.

The compensation which the Courb is empawered to award
under seotion 250.is riot & fine but is in the nature of damages
for malicious prosecution, although it is made recoverable in a

(1) Ll 21 Cule., 970, (2) TLE, 28 Cole, 251,
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Is we  sumuary manner as if it were a fine. The governing seolion is
Magenp op
Byravany i g o ' ST

Namu.  #nd if scetion 888 (2) ecan be construed, and grammatically it

section 250, where the words “if if cainat be recovered” are used,

certainly can, as not incomsisteut with these words, I think it
onght to be so coustrued. In the circumstances of this case I do
not think it neeessary to order that any further action be taken.
On the facts 1 agree with the Districh Magistrate and I think
the wnexceuted toym of the sentence may bo sct aside.
Davius, J.—TI agree.

APPELLATE CRIMINAL.
Before Mr. Justice Dhashyam Ayyangor,

1902, RAGITUNATHA PANDARAM (Frrsr Accusen), PriirioNur,

June 25.

— v.
EMPEROR, Resvonvrwr

Criminal Proceiture Code-—Act Voof 1898, ¢ 528--Order by Sub-1ivisionul Mayis-
Lrate ransforrinyg case from une SubeMayistrale fo another—COvder Uy District
Mayistrate cancelling thal exder anid ve-lrunsferving the case--legalify.

A Dislrict Magistrate has no power tu cencel an order made by s Sub-Diyi-
sional Magistrate direeting ihe transfer, under scetion 528 of the Criminal
Procedure Code, of a case from the file of one Sub-Magistrute to that of
anothor Bub-Magistrate, and to divect the re-transfer of the case to the file of the
Sub-Magistrate from whom it way transterred.

Prrivion. A petition was presented by the complainant in Calendar
Case No. 78 of 1902, on the file of the Stationary Second-class
Magistrato of Tirnituraippundi, to the District Magistrate .of-
Tanjore, requesting that a ease which had been transferved by the
Sub-Divisional Magistrate of Mannargudi to the file of the Sta-
tionary Second-class Magistrate of Mannargudi might be transferred
hack to the file of the Tiratturaippundi Magistrate. Vakils were
heard on behalf of the complainant and the accused, whercnpon

# Criwinal Revision No. 267 of 1902, presented under sections 435 and 439 of
the Code of Criminal Proceduve, praying the igh Con's to revise the proceedings
of Francis Du Iré Olifield, Acting District Magistrate of Yanjore, dnicd 28vd
Muy 1002, and divect Calendar Case No. 78 of 1002, ou the filo of the Stationary
Secondl-class Magistrate of Tirutturaippundi to bo teied by the Stationury Snbe
Magistrate of Mannargudi or by any othor Magistrate.



