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The case must go baok to tlie Court o f first instance for retrial 
upon its merits.

Tlie respondents must pay to the appellant tlie coats o f tlie pro­
ceeding's ia all tbe Courts so far as they have gone, inasmuch as 
it was at their instance tbat the preliminary objection has been 
allowed,

Appeal allowed.

PRIVY COUNCIL.

J A N O K I D E B I (P i,a in t if f )  v. G O PA L A C H A R JIA  G O S W A M I
AMD OTHJillB (DbpJSHDANTS).

[Ou appeal from the High Court at Fort William in Bengal.]

Mindu Law—Endowment—Succession io the management o f a reliyioui 
endowment, as sebait—Usagh of the institution.

Ou a c la im  to  s u c c e e d  t o  th e  m an a g em en t, as  sebn it, o f  a  r e lig io u s  in s t i ­

tu t io n  e n d o w e d  w ith , p ro p e r ty , i t  w as c o n te n d e d  th a t  in  tb e  a b s e n c e  o f  p r e ­
s c r ib e d  ru le , o r  o f  e s ta b lish ed  u sa ge , s u cce ss io n  to o k  p la ce  a c c o r d in g  t o  t h e  
ord in a ry  ru les  o£  tb e  H in d u  la w  o f  in h e r ita n ce , w lie re  th e  Bekait le d  a 
fa m ily  l i fe .

Held, th a t , w h ere  o w in g  t o  th e  a b sen ce  o f  d o c u m e n ta ry  o r  o th e r  d i r e c t  
ev id en ce , i t  d oes n o t  a p p ear w h a t ru le o f  Nuuceaaioa h a s  b e e n  la id  d o w n  b y  
tb e  en d ow er, i t  m u st b e  p ro v e d  b y  e v id e n c e  w h a t i s  th e  u s a g e . In th e  
present in s ta n ce  th e  u sa ge  d id  n o t  s u p p o r t  th e  c lu im ; a n d , u p o n  t b e  e v i ­

dence, th e  c la im a n t, w h o  w as o u t  o f  p o sse ss io n , fa iled  t o  m ak e  a  title .

A ppeal from a decree of tbe High Court (29tb January 1877), 
upholding a decree of the Subordinate Judge of Manbhoom (31st 
August 1874), whereby appellant's suit was dismissed.

Tlie appellant claimed to succeed to the management of a reli­
gious endowment, as sebait, and set up a title relying on the 
application of the ordinary rules of the Hindn law o f inheritance.

Whether those rules were applicable to the succession to th® 
management of this institution, and also, whether a title under 
them had beeu made out, were questions decided, among others  ̂
ip the judgment of the High Court (1), forming the subject of this 
appeal.

(1 ) Janakee Defiia v. Gopal Ackarjea, I . L . B .,.2 Calc., 305,
Present;  IiOBD F it z g e b a l d , 8 ih  B. P b a o o c k , S i b  11. P . C o m ,ijsb , S i b  

R .  C o u c h , and S i b  A.- H o b h o u b k .
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The endowment, of which tlie appellant claimed to have inherit. 1882 
ed the nifturasi right o f management, with possession, comprised Ja n o k iDe b i 

57^ villages, described in the plaint as brabmottar and debattar Qopal 
lands, in Pergunnah Cbauriau in Manblioom, valued at more than 
2J lakhs o f rupees.

These had been granted by former Rajahs o f Panchkot or 
Pachit, for maintaining the Seba, or worship, o f Kesliab Rai, 
tv local deity worshipped at Bero by the gurus o f the family o f 
the Rajah for the time being. Tlie principal respondent who 
asserted his right to tlie guddi o f  the institution was Sri 
Gopal Acharjia Goswami, the natural father o f the appellant's 
deceased husband, Bijai Lakhan. According to the appellant’s 
case, Bijai had been duly adopted in infancy by Lakhan, 
formerly a sebait o f the institution, who died in 1859. Bijai 
died in 1863, a minor and childless, leaving the appellant his 
widow, also then a minor, on whose behalf, as she now 
allegedj the Deb Sdba was performed by her relations; aud 
according to a ruffanaina, with which she now declined compliance, 
part of tha income of the institution was set apart for her.

As to the validity o f the adoption of Bijai Lakhan, which had 
been disputed on the ground of his having been the eldest son of 
liis natural father, there was no appeal preferred against so much 
of the judgment of the High Court (1) ( M a r k b y  aud M it t e u , JJ.) 
as held the adoption not to have been thereby invalidated.

As to another question, vis,, whether, inasmuch as the institu­
tion at Bero had been endowed by the Pachit Rajahs, the title 
o f any sebait was complete without confirmation o f it by the 
Rajah o f the day (the present Rajah having intervened as a defen­
dant), both the Indian Courts hnd fouud against the Rnjah’s having 
any such right.

All the facts material to this report are' stated in the’ir Lord­
ships’ , judgment.

On this appeal,—

Mr. Cowell appeared for the appellant.

Mr. C. W, Aralhoon for the respondents.

(1)1.1* E  , 2 Calo., 360.
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1682 For the ap p e lla n t it  w as a rg u ed  th a t, w h ere  ( jib h e r e )  th e

J ah  o k i D e b i  sebait led a fa m ily  life , in  th e  a b sen ce  o f  a n y  ru le  p re scr ib e d
o  *• fo r  the su ccession  to th e  h ead -sh ip  o f  th e  in s t itu tio n  b y  th oseuOPAIi

Ac h a b jia . w l l0 had endowed it, find also in the absence of any esta­
blished usage in the matter, the office of sebait descended in 
the family according1 to the ordinary rules pf inheritance o f Hindti 
law. Reliance was placed on the words of Sir T. Strange (I), 
who, after distinguishing lands endowed for religions purposes 
as not inheritable at all, aa private property, adds: “  Though the 
management of them, for their appropriate object, passes by 
inheritance subject to usage, as in the ease o f many of the reli­
gious establishments in Bengal, where the superintendence is, by 
custom, on the death of tlie incumbent, elective by the neighbour* 
in g ' m oh ants’  (2), or principals of other similar ones.”  Iu the 
case of this institution the right o f management of the property 
forming the endowment was not severed from the religious office; 
and. no such usage as was referred to in the above, and in Gree- 
dluiree Doss v. Nundokmore Doss Mofaint (3), had been proved. 
Without such proof of special usage the widow’s claim, founded 
on the ordinary rules of iuheritance, could not be defeated, and her 
title was complete. The burden of proving either prescribed rule, 
or special usage, was on the defence, and neither of them having 
been proved the canon of descent by Hindu law must prevail.

Reference was also made to Strange’ s Hindu Law, Yol. I, Chap. 
I X ;  and to Vol. II, appendix to Ohap. IX , a note by Colebrooko; 
Mayne’s Hindu Law and Usage, s. 364; Widow o f Rajah Chutter 
Sein v. Younger widow (4 ) ; Jotindro Mohnn Tagore v. Ga?iendro 
Mohun Tagore (5 ); Rajah Clmndernath Roy v. Kooar Qolindnath 
Roy (6); Mussamut Jai Band Kunwar y. Chattardhari Singh (7 ) ; 
Rajah Samalinga v. Perianayagam Pillai {the Ramnad ease) (8) ; 
HeeVdsfo Deb Burmono v. Beerahimdev Tha/coor (9).

(1) 1 Strange, Hindu Law, Chap. Y I, p. 151.
(2) Ia the evidence in this case the Bengali word “ sebait," and the

Hindustani '* mohant” were used indifforently,
(3) 11 Moore’s I. A., 403. (6) 11 B. L. R., 86
(4.) 1 Sel. Rep., 1B0. (7) 5 B. L. R., 181.
(5) 9 B. L. B., 377. (8) L. R., 1 1, A., 209. .

19) 12 Moore’s 1. A., 523 ; 3 B. L. Ii., P. C., 13.
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For tbe respondents Mr. C. W. Araihoon argued that the 1882

ordinary rules of the Hindu law o f inheritance were not applicable J a n o k i  D e b i

in this case j  aad that, had they beeu so, the appellant had failed q 0p a i ,

to show a good title according to them. I f  the ordinary rules o f Ac h a iw ia
• . • t . . , r, Qobw am i.inheritance prevailed, a title traced through four succeeding
daughters could uot be said to accord with any rule o f Hindu law- 
But both tlie Courts in India had found that the successiou iu this 
case was not regulated by the Hindu law of iuheritauce, and thus 
the claim was not maintainable. As. a general rule, moreover, a 
'woman could not bold the office of sebait; and, i f  this institution 
was to be considered an exceptional one, proof o f its being so 
should have been given by the plaintiff. On the contrary, how­
ever, the weight of the evidence showed that no one except the 
JJaj Gruru o f the Pachit family could be the sebaifc of the institu­
tion at Bero. Again, the defeudant Sri Gopal Acharjia had a 
title supported by family arrangement, and equity favored such 
arrangements, when made bond fide, as this had been. On the 
question, how the office o f sebait should be disposed of, where, 
from circumstances, there could be no recourse to any rule of the 
foundation, reference was made to Mahdo T)as v, Kamta Dass (1) ;
Niranjan JBiirthi v. Padarnath EavtKi (2 ),
■ M r. Cowell replied.

Their Lordships'judgment was delivered by 
Sib R. Couch.— The appellant in this case brought a suit to re­

cover possession o f certain properties which she alleged in the 
plaint to be partly brahmottar and partly debattar, the hitter 
being dedicated to certain deities o f the names of Keshab Rai and 
others, aud also for the possession o f  the deities themselves from 
the hands of the first' defendant, Sri Gropal Acharjia Goswami.
Although the plaintiff described part o f  tlie properties claimed as 
lier ow n brahmottar, which had devolved upon her by  right o f 
inheritance, it appeared on the heariug before the first Court, aud 
was admitted b y  both parties, that the whole o f  the properties 
claimed belonged to the deities. .

The plaintiff's case was that tbe properties were in the posses­
sion o f  Tifrkhpn Acharjia Goswami as sebail o f  the idols 5 that he 

<3) I. L. It., 1 All., 539.
(3) 1 S, D. A . (H. W. P.) 1864, p. 512.



1582 having no son of Lis body, took tli6 plnmti^ s liusbnudj Bijai 
jasokiDebi Laklinn Acharjia, in adoption, aud died in October or November 

®- 1859; that Bijai Lukhau being tlien a minor, liis mother took
A c h a b jia . possession of the properties on bis behalf, the right o f sabaitship 
Go s w a m i. devolved upon him in tho saino way as any other property

of the deceased would have devolved upon him by right of 
inheritance ; that the idols were established by n remote ancestor 
of her husband, and the right had devolved from one person to 
another, following the rule which governs the succession o f au 
ordinary heritable property.

The plaintiff farther alleged that the mother remained in posses­
sion, on behalf of her minor son, up to 1863, when ho died, 
and the right of sebaitship devolved upon the plaintiff, as his 
widow, hut she being then a minor her mother-in-law managed the 
Ddb Sdba for her up to the time of her death, which occurred in 
March 1864 ; that upon the death of her mother-in-law, the first 
defendant, Gopal Acharjia, one of the respondents in this appeal, 
who was the natural father of Bijai Lakhan, attempted to take 
possession of tlie properties along with tho D<Sb Sdba, and was 
opposed on her behalf by her father and maternal uncle, the second 
and third defendants and also respondents, and that a compromise 
was effected between them, which the plaintiff sought to set aside 
as collusive. As the father and uncle do not appear to have had 
any legal authority to act as the plaintiff’s guardians, and the 
compromise has not been relied upon, it is unnecessary to notice it 
further.

The defence o f Gopal Acharjia was, that the suit was barred 
by the law of limitation ; that the adoption of the plaintiff’s husband 
was not valid according to Hindu law 5 that the plaintiff 
being a female, was not competent to perform the duties which 
ordinarily devolve‘upon a sebait, aud to fill the office ; and 
that, according to the, usage of the family, aud the 
rules regulating tho appointment of mohants to tho gnddi,. ho was 
entitled to succeed to the D^b S^ba estate 011 the death o f  Bijai 
Lalthan, aud the plaintiff had no right whatever j that originally 
the Ddb S£ba was founded by an ancestor of the present Raj ah 
of Pachit, and the title of Bebait was not complete unless he was 
confirmed in his appointment by the Rajiih. of Pachit for the
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time being ; and that Rajah Nilmoni Sing’ Deo, the present Rajah, 1882
had made the confirmation ia his favor. Itnjah Nilmoni Sing j a n o k i  D ebx

Deo was added as a defendant, and put in a written statement gopat,
to the same affect as the last allegation. A c h a k j ia

a  . . .  G o s w a m i.
The first Court decided the question of limitation in tbe

plaintiff’s favour, and the defendants did D ot appeal from that 
decision. It  then found that the plaintiff's husband Bijai was 
duly adopted by Lakhan Acharjia, and the customary ceremonies 
o f adoption were performed, but that, he being the eldest son of 
Gopal Acharjia, his adoption by Laklmn was invalid.

The suit was dismissed, and the plaintiff appealed to t lie  High 
Court, which held that the lower Court was wrong i n  holding 
that the adoption of the plaintiff's husband was invalid by reason 
of his having been the eldest son of his natural father; but upon 
the question whether the plaintiff was e n t i t le d  upon the death 
of her husband to succeed as sebait, the Court held that, although 
there was no satisfactory evideuce that the appointments o f 
S e b a it  had been m a d e  by tha Rajah o f Pachit, the evidence did 
not establish the plaintiffs right to succeed under the Hiudu 
law of inheritance. The appeal was therefore dismissed.

The plaintiff has appealed to Her Majesty in Council, and 
it 1ms been contended on her behalf that, iu the absence o f pre" 
scribed rules, or usage, the ordinary law of inheritance applies.

It appears to follow from the judgments o f  their Lordships 
in Greedharee Dots v. Nundokissore Doss Mohant (1), Rajah Muttu 
Ramalinga Seiupati v. Perianayagum Pillai (2), and Rajah 
Vurmah Valia v. Rajah Vurmah Mutha (3 ), that when, owing to 
the absence o f documentary or other direqt evideuce, it d»es not 
appear what rule of succession has been laid down by the endower 
of a religious institution, it must be proved by evidence what 
is the usage.,

Tho greater part o f the villages in dispute were dedicated to 
the idols more than a century ago, by the then Rajah o f 
Panohkot or Paehifc, and from time to time other villages have 
been added to the endowment. The first ^sebait was Rungraj

(1) 11 Moore’s I. A., 428. (2) L. R., 11. A., 209.
(3) L. R„ 4 1. A„ 76 (see p. 83); S. 0 .1. L R., 1 Mad., 235.



188a GosiTami, who left au only daughter, Auchiuna, who married, 
Janoki Debi and had igsne an only daughter, Beucootnu; she married, and 

Go p a l  her only issue was a daughter, Lukbipria, and aooording to 
Gosw^Sl the plaintiff's case Lukbipria had an only daughtor, Kedro Bibi, 

■who married Lakhaa Acharjia, and had a son, Sriuibash, fclie 
grandfather; of tbe plaintiff’s husband. The plaintiff asserted 
that the four daughters succeeded each other as sebaits ; the 
defendant Gopal on the contrary asserted that their husbands 
were the sebaits. It appeared, however, that Lulchipria held 
the gnddi for nearly 60 years, her husband having diod first, 
■which is inconsistent with tho latter contention, Now, whether 
the four daughters succeeded each other or their husbands were 
the sebaits, tlie succession was not according' to Hindu law, 
as a daughter’s daughter is not an heir except in certain cases 
of stridhan, and a son-in-law has no right of succession. There * 
is no doubt considerable difficulty iu ascertaining what is tho 
rule of succession to this office, but it is certain that the usage 
hns not been according to tbe ordinary rules of inheritance under 
Hindu law. Not only does the usage not support the plaintiffs 
claim, but it is opposed to it. It is nob for their Lordships to 
consider whether there is any infirmity in tho title of the respon­
dent Gopal, who has been in possession many years, with the 
consent, i f  not by the appointment, of the Bajah. Tho plaintiff 
being out of possession must recover upon the strength o f her 
own title, and uot on the weakness of that of the defendant. 
Their Lordships have, therefore, only to consider whether the 
appellant has made out her title, and thoy are o f opinion that 
the High Court was right in holding that she had not. They 
will humbly advise Her Majesty to confirm the judgment of the 
High Court, and to dismiss the appeal. The costs will bo paid 
by the appellant.

Appeal dismissed. 
Solicitors for the appellant: Messrs. Barrow and Rogers,
Solicitor for the respondents: Mr, T. L . Wilson.
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