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APPELLATE CIVIL.
Before Mr. Justice Bhashyam Ayyangar and Mr. Juslice Moore.

ANNAMATLAY CHETTY (PrAINTivr), ATPELLANT,
V.
VEERABADRAM CHETTY (Tarkp Derewpaxt), ResroNpent.*

Clontract Act—IX of 1872, s. Td—dct VI of 1809, 5. L.—Stipulation for enlianced
snterest and for compound interest n case of defanli—Penalty.

A hond stipulated for the payment, on a spesified date, of half the principal
sum advanced, together with intercst at the rate of 13 per cent. per annum, and
for the payment, on another date, of the balance of the prineipal, together with
interest at the same raie. In case of defaultin the payment of either instalment
it was provided that the whole amount of principal then due was to becoms
payable, together with interest at the rate agreed, and compound interest on
the whole amount al the rate of 24 per cent. per annum, Default wos made, hut
the Subordinate Court awarded no compensabion :

7¢1d, that inasmuch as by section 74 of the Contract Ach (as ameuded) the
Court is to award reasonable compensation not exceeding the amount named in
the contract, the Subordinate Contt shonld find whetler an addition of 9 per cent,
1was an unreasonable sum to allow as conmpensation, and, if so, what compens
sation should be allowed as reasonable for tho non-paymeut of principal in the
manner agreed dpon ; the stiplnation for payment of eompound intevest beiugy
regarded as compensation for non-payment of intercst alone and mot for nun-
payment of prineipal.

Surr to recover from the first two defendants the sum of Es,
604-2-0, by the sale of hypothecated property, that being the
amount due under a registered hypothecation bond executed to
plaintiff by the father of the first two defendants (since deceased),
their family being undivided. The bond, which bore date 27th
“Novomber 1890, stipulated for payment of Rs. 50 out of the
principal, and interest on the whole amount, at the rate of 15 per
cent. per annum, or 12th August 1891, and for payment of the
vemaining Rs. 50 of principal, and interest thereon at the same
rate, on 12th August 1892. In the event of default in payment
of either instalment, the whole amount of principal then due was
to be paid, together with interest at the _said rate then acerued
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due, and componnd interest on the whole at the vate of 24 per
cent. per annum. The principal delence was that tho eompound
intercst at the enhamced rate was penal and not enforcible.
The District Munsif held that the stipulation for compound
interest at the cnhanced vate was not penal. He decrced the
amount claimed, the interest to be caleulated at the contract rate
up to the date of suit, and at the rate of 6 per cont. thereafter. The
Subordinate Judge (on an appeal, preferred by third defendant, the
purchaser of the hypothecated property) considered that the -
provision for compound interest to be payable on default was not
penal, and that it gave plaintiff reasonable damages, but he held
that the further provision that the compound intercst shonld bo
payable at the onhanced rate of 21 per cent. was penal. He
disallowed the enhanced rate and reduced tho amount of the
decree to Rs. 331-5-4,

Plaintiff preferred this second appeal. Defendant No. 3 filed
a memorandum of objections contending that the compound
interest shonld have heen held to be penal, and that plaintiff was
only entitied to Rs. 246 in all, in rospect of principal aud
interest. ¢

Mz, Stephen Andy and Ramalrisima Ayyar for appellant.

M. Peter Pillai and Dr. Sweminadhan for rospondent,

JupaMENT.~When the contract has been broken, as it las
been here, the law (scction 74, Indian Contract Act as revised)
provides that the Comrt shall award reasonable compensation not
exceoding the amount named in the contract, Herve, however, the
Subordinate Judge has awarded no compensation, We must call
on the Subordinate Judge to submit a finding on the evidenco on
record as to whether he holds that an addition of 9 per cont. ig’
an unreagsonble amount to allow as compensation and, if so, what
compensation he would allow as reasonable for non-payment of
the principal according to the instalments. The stipulation in
the document for payment of compound interest must be looked
ot a8 eompensation for non-payment of intercst only and not for
non-payment of prineipal. ’



