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APPELLATE CIVIL—FULL BENCH,

Before Bir Arnold White, Ohief Justice, Mr. Justice Benson
and Mr. Justice Bhashyam Ayyangar.

KRISTNAMA CHARIAR (DrRORRE-HOLDER), APPELIANT, 1902,
July 81,
v, Augusz 1,13,

MANGAMMAL axp ormErs (JUDGMENT-DEETORS), REAPONDENTS.

Limitation det—XV of 1877, sched. 1I, art. 179—Cowmencenent of period of
limitation for application to eresute partion of decree ot appealed against
where portion has been appealed against—Commencement of period of limitation
under s. 230 (a), Civil Procedure Code, for application to execute portion of
decree not appealed ayaiast.

Under article 179 of schedule I1 o the Limita,tim} Act, when & portion of a
‘decree hos been appealed against and a portion has not, the period of limitation
tfor an application to excounte the portinn not appealed against runs from the date
Jlesal original decree.

In the case of a decree for the payment of money ox the d clivery of property,
the porind of limitation for an application to execute a portion of the decree which
has not been appealed against rons, under section 230 (z) of the Code of Ciﬁl

1'Px:ocedure, from the date of the decree on appeal.

Muthw v, Chellappa, (LILR., 12 Mad., 479), dissented from.

Questions referred to a Full Beneh. The appeal first came on
for hearing before the Chief Justice and Mr. Justice Benson, who
made the following

Orprr or RErrrENcE 1o o FoLn Bexcm.—Two questions
have been raised in this appeal.

1. Whether, under article 179, schedule IT of the Limitation
Act, when a portion of a decree has been appealed against, and a
paition bas not, the period of limitation for an application to
exccute the portion not appealed against runs from the date of the
original decrec or the date of the decree on appeal ?

2. In the case of a decree for the payment of money or the
delivery of property, whether under section 280 () of the Code
the period of limitation for an applicabion to execute a portion of
the decree whioh has mnot been appealed against runs from the
date of the origina,l decree or the date of the deeree on appeal.

* Appeal against Order No. 19 of 1001, u.wa,lnst the nrder of A. C. Tate, Acting
Digtrict Judge of Chingleput, dated 26th Oet) tber 1900, in Execution Petition
No. 13 of 1900, in Oxiginal Suit Ne, 6 of 1886
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As regards the first question there is eonsiderable conflict of
authority—seo Muthu v. Clellappa(l) aud Virareghava Ayyangar
v. Ponnamual(2) and the authorities referred to in tho latter case.

We refer both the questions to a Full Dench.

The case came on in due course hefore the Iull Bonch
constituted as above.

8. Kuasturiranga Ayyangar Tor appellant.

V. Kishnaswami  dyyar, T. V. Seshagive Adyyar aud-
1. Pattabhirama Ayyar for respondents,

The Uourt expressed the following opinions

Sir Anworn Wuirg, C.J.—As rogards the first question
which has been sohmitted to us, I think the words of clanse 2
in the third column of article 17% of the Limitation Aet should
e read as meaning what they say. We wre asked to read into
the plain words *“ where there hasbeen an appeal ” some snch
words ag “and all the parties to the suit are-paities to the.
appeal and the subject-matter of the appeal inclndes the whole
subject-matter of the suit.” I can see no good veason for deing
go. It seems to me thut the proper infevence to be drawn from.
the fact that the Legislature has espressly limited the operation
of Explanation I to clanse 4 of the article, is that tho Legisla-
ture did not intend that the plain words of clause 1 should De
read as subject to the gqualification or modification which, it hax
heen argned, should be imposed npon them.

A rule of law that in any case in which thero has heen an
appeal from a decree, limitation shall begin to run from the date
of the decrce on appeal, irvespective of whether the decrce was
appealed from in whole or in part, may not he altogether scientific ;
but it is simple, certain and intelligible and I think it isthe rule
which the Legislature intended to lay down. The Caleutta cases
on which the learned Judges who decided the case of Muthu v.
Chellappa(1) relicd as laying down the sounder principle have not
been followed in the recent Full DBench decision of the Calentta
High Court in Gopal Chunder Manna v. Gosain Das Kuloy(3).

‘With all respect I caunot follow the roasoning of the learned
Judges in the case of Muthu v. Chellappa(1),

-

‘ s
(1) LLR., 12 Mad.,, 479, | (2) LLR., 23 Mad,, 60,
(3) LI.R. 25 Cale, 594,
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I entively agree with the ohservations mads by the learned
Judges who decided the lease of Vwaraghara Ayyanger .
Ponnammal(l) in their discussion of the question now under
consideration. The Bombay decisions are in conformity with the
view of the law indicated in the Madras case above referred to (ses
Sakhalchand Rirkhawdos v, Velchand Gujar(2), Abdul Rahiman
v. Maidin 8aiba{3)) and this was also the view of two of the five
Judges who constituted the Full Bench in the Allahabad case of
Mashiat-un-Nissn v. Rani(4). ’
I am of opinion that our answer to the first question which has
been referred to us should be that the period of limitation runs
from the date of the decree on appeal.
The question of construction which is raised by the second
question which has buen veferved to us seems to me to be more
open to doubt. In my opinion, however, when a portion of a
decree is appealed from, and a portion is not appealed from, the
Auppellate Cowrt in adjudicating on the appeal affirms that portion
“¢f the deeree to which no exception has been taken, and though the
decree does not in terms affirm that portion, it must be read and
construed as so doing.
I think onr answer to the second question should be that the
period of limitation runs from the date of decree on appeal.
Bexsown, J.—L am of opinion that n both the cases referred
to ng the period of limitation begins to vun from the date of the
decree on appeal. There is only one decree that can be executed
and that is the decree of the Appellate Court,
This appears to be the plain vole of law aslaid down in article
179, schedinle 2 of the Limitation Act. There is no indication
~in that article that the Legislature intended the Courts to consider
how far each part of an original decree was ¢ imperilled ”’ by
‘an appeal, and to vary the period of limitation accordingly. The
view taken by this Court in the case of Muthu v Chellappa(h)
followed. two early Caleutta cases, but the view taken in those cases
has now been overruled by the unanimous decision of a- Full
Bench of the Caleutto High Cowrt (Gopal Chunder Manna v.
Yosain Das Kalay(6)). Bo far, therefore, as Authw v. Ohellappa(5)
ﬁsts on the authority ecited in it, it has now little ox no force and

»

(1) 1.L.R., 23 Mad,, 60, {2) L.LR., 18 Bom,, 203.
(3) LL.R,, 22 Bon, 500, 4) LLB, 18 AlL, L

(5) LLR, 12 Mad., 479. {6) LL.R. 25 Calc,, 694,
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Krsmans 16 does nob purport to be based on an independent consideration
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.
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of the language usod by, the Tegislature. In the recont easc of!
Viraraghava Ayyangar v. Ponnammal(1) a Division Bench of this
Comxt dissented from the view taken in Muthw v. Chellappa(R)
and agreed with tho view of the Full Bench of the Caleutta Iigh
Court, but it did nob refer the matter to a Full Bench as it was
unnecessary for the decision of the case before them, Tho view of,
the Caleutta Full Bench was approved and followed by this Cowrd
in 8ri Rajah Venkate Chinayya v. Syi Perumboodors Kpishnainda
charyaly, Geru(3) and it is also the view that has been taken by
the Bombay High Cowrt in Saklkalchand Rirkhawdas v. Velchand
Gujur(4) and Abdul Raliman v. Moidin Swaba(d}. It appears to
me to be the correct view. Article 179, clauges 1 and 2, enach that
the period of Hmitation for oxecution of a decrec like the present
is ““three years from the date of tho deerce, or whore there has
been an appeal, the date of tho rinal decree of the Appellato
Court.”

The article makes no distinetion between those casos in which -
the whole decree is appealed against and those in which only a
part of the decree is appealod against. 1f the Tegislature thonght ™
guch a distinction desirable it would 1ot have been diffienlt to find
apt language in which to give offect to the distinetion but for the
Courts to do what the Legislaturce has refrained from doing would
be to alter the law and would, in my opinion, introduce an wn-
necessary element of uncertainty into the excention of decrees.
The grammatical meaning of the wordsis simple enough and
should be given effect to.

All periods of limitation are more or less achitrary, and it is of
tho highest importance that they should be laid down with eclear-
ness and eertainty, and that subtle distinctions not Wm.’-l‘{ﬁl){;d"ﬁ;“
tho language of the Legislature should not be introduced by the
Courts.

In the eases referred to in seotion 280 (4) the peried of limit-
ation is 12 ycars “from the date of the decres sought to he
enforced, or of the decree, if any, on appeal affirming the same.”
Here also no distinction is made by the legislature in the case of

(1) LL.R., 23 M., 60, (2) LTk, 12 Mad,, 478,
(8) A\ALA0.,No, 7 of 18tls (unreported). (1) LI, 18 Bom,, 203,
(8) LLR,, 22 Bom., 500,
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a decree against a part only of which an auppeal is preferred, and
tor the reasons ahove stated 1 do not thiuk that any showld be
made. ‘
In my opinion the period of limitation in both the cases
referred to us begins to run from the date of the decree on appeal.
Brasrvam Avvancear, J.—I am also of the same opinion. T
sce no reason whatever to depart from the strictly grammatical inter-
pretation of the third column of article 179 of the second schedule
bo Act XV of 1877. An appeal may lie frow a decree as a
whole or froms any part theveof aud clause (2) of the third column
of article 379 diskinetly provides that where there has been an
appeal—without making any distinction as to whether the appeal
is against the whole decrec or ouly against a part thereof—the
period of limitation for exeeution of the decree begins to yuu from
the date of the final decree of the Appellate' Court.  Under section
577, Civil Proceduve Code, the decree of the Appellate Court will
he one confirming, varying or reversing the decree appealed against.
If the appeal, therefore, terminates in a final decree—whether that
decree confirms, varies or reverscs the decree appealed against and
whether the appeal bo against the whole decree or only a part
thereof—the date of such final decree is the starting point of limit-
ation for the excention of the decrce. I sce no anomaly whatever
iu this, nor any havdship to either party. Itis of courseopen to the
decree-holder to oxecuto the decree appealed against whils the
appeal is pending and it s cqually open to the judgment-debtor o
satisfy the decrec by payment or otherwise as the case may be, not-
withstanding that an appeal is pending either against the whole or
a portion of the decree. All that clause (2) of the third column of
axticle 179 provides is that if a question of limitation should arise
—z;;‘so the execution of a decree which has been appealed against,
limitation is to be computed not froim the date of the original decree
bat from that of the appellate decvee. Andus it will gemerally
lead to confusion-—and in certain classes of cases even to anomalien
-~if limitation is to be reckoned from different starting poiufs in
respect of the execntion of different parts of the somo decree, the
Legislature has fixed, without cansing any bardship to either party,
rone and the same starbing poind.
In my opinion this is sound from a juridical point of view.
When an appeal is preferred from a ‘decree of a Courb of First

Instanue the suit is continued in the Churt of Appeol and re-heard
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either in whole or in part, according as the whole suit is litigated
again in the Court of Appeal oronly a part of it.  The final decree
in the appeal will thus be the final decrce in the suit, whether that
be one confirming, varying or reversing the decrec of the Court
of First Instance. The mere fact that a matter is litigated hoth
in the Court of First Instance and again, though only in part, in
the Court of Appeal, cannot convert or split the suit into two and
there can be only one final decree in that suit, viz, the decreo of
the Court of Appeal. There cannot be two final decrees in such a.
suit, one by the Court of First Instance and the other by the Court
of Appeal. Section 577, Civil Procedure Code, thereforo provides
that the appellate judgmont may be for confirming, varying or
reversing the decree appealed against. If the appeal be against a
portion of the decree only and the appeal be dismissed the decree
will be one confirming as a whole the deerce appealed against,
including the portion not appealed against and the confirmation
is not limited fo the portion appealed against. If such appeal
be allowed, the decree appealed against will not be reversed by
the appellate decree but only varied or modified and confirmed as
to the rest, i.e., the portion not appealed against. The portion
uppealed against and litigated in the Court of Appeal is varied or
confirmed according as the objection taken, in the Cowrt of Appeal,
to such part of the decree prevails or fails. The vest of the decree
is confirmed because no objection is raised thereto by the party
concerned and it is not the function of a Court of Appeal, as dis-
tinguished from a Cowt of Revision, to give relief to any party
who has not applied to it in the form and within the time pre-
seribed for appeal. '

When an appeal is preferred, the Court of Appoal is really
seized of the whole suit though the relief given by it will bélimited
to the portion of the decree appealed against or objeeted to under
section 561, Civil Procedure Code. This is very foreibly illustrated
by section 13 of the Madras Civil Courts Act and the decisions
thereon. SBection 13 provides that from decrees of Subovdinate
Judges, appeals shall lie to the District Court except when the
amount or value of tho subject-matter of the suit exceeds Rs. 5,000,
in which case the appeal shall lic to the High Courb. It has been.
held, with reference to this, that cvou when the subject-matter of:
the appeal is far below RBs. 5,000, yeb the uppeal will lie to the.
High Court and not to the/District Court, it the subject-matter of

-
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the suit in the Court of First Instance exceeds Rs. 5,000 in value.
This shows that in a case in which the Court of Tirst Instance is
subjeot to the appellate jurisdiction of two Courts according to
certain pecuniary limits it is not the peenniary value of the portion
of the decree appealed against that determines the appellate forum,
but the pecuniary value of the subject-wmatter of the suit in the
Court of First Instance.

Tt was argned on behalf of the respondent that the grammatical
interpretation must be departed from inasmuch as the decree may
be soverally appealed against in parts by different parties and the
different appeals may be heard and disposed of on differont dutes,
in which case there will be two or more decrees of the Court of
Appeal bearing different dates. In wmy opinion, when there are
different appeals from one and the sawme svit, they should all be
finally disposed of together-—which, as far as I know, is tho
practice—and only one decree passed in appeal. 1f the contin-
gency referred to, whish onght to be avoided, does happen, there
will be no insuperable difficulty in adhering to the grammatical
interpretation and holding that the date of the final decree
referred to in clause (2) of the third column of article 179 is the
date of the last of such decrees and if a question of limitation should
arise in respect of the execution of any portion, time will have to
be reckoned only from the date of such last decree of the Court of
Appeal. '
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