VOL. XXVI.} MADRAS SERIES. 85

action his application must have been refused nnless he had been
able to show that the directors had acted capriciously and not
honestly and reasonably. (Referencc may be made to In re
Gresham Life Assurance Society ex parte Penney(1)) and In re
Coulfort China Company(2).

It is clear that the plaintiff in the present case could not bave
proved to the satisfaction of a Court that the directors acted
capriciously and unreasonably as it is shown that the holder of the
shares never applied to have them transferred and that the plaintiff
never made any attempt to produce such evidence as the directors
were clearly entitled to insist on to substantiate his claim to have
them transferred to his namec. The directors in refusing to do
anything in the absence of such evidence without an inderanity
bond from the plaintiff must be held to have acted reasonably
and with a proper regard for the interests of the company. The
decision of the District Judge is, in our opinion, right, and this
Ippeal must be dismissed with costs.

APPELLATE CIVIL,

Before Sitr Charles Arnold White, Chief Justice.
A. L. V. GOPALA AYYAR, PETITI0NER,

v

A. ARUNACHALLAM CHETTY, REsPONDENT. ¥

Religious Emdowments Act—XX of 1863, s. 5--Vacancy in ofice of wnanager—
Appointment by Civil Court- Civil Procedure Code—Act XIV of 1882, s.
622—Jurisdiction of High Court to entertain petition to revise order appointing

manager.

An order made by a Civil Court inder the powoers conferred by section 5 of
the Religions Eudowments Act is a Judicial adjudication in the matter bLefore
it, and it is competent to the High Court to entertain a civil revision petition
against sueh an order.

Before the jnrisdiction which is conferred by scction § of the Roligious
Bndowments Act can be exercised by a Civil Court, there must be a vacancy in
the office, there must have been atransfer to the former trustee and a dispute
muost have ariscn respecting the right of sucecssion to the ofice. The worfls in
section 5, “ any disputc shall arise respecting the right of sucecssion,” apply to a
cage in which a question has arisen with reforonce to the person who is to
succeed to the office, and tho jurisdiction of the Civil Court under the section is

(1) L.Ry, 8 Ch., 446, (2) T.R., :1895], 2 Ch.. 404,
+ Civil Revision Pctition No. 104 of 1001 presented against the order of
H. Moberly, District Judge of Madura, dated 2ud Mry 1901,
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pot confined to cases in which a dispute has arisen ruspecting the vight to

succeed to tho ofiice.

Arpricarion, under section 5 of the Religious Fndowments Act,
for the appointment of a trustec-manager of the Rameswaram
Devasthanam  at Madora. The Jlast hereditary mansger o
Dharmokarta of the Devasthanam was dismissed from office in
execwtion of the deeree in Original Suit No. 5 of 1852 on the file
of the District Court of Madura, and a manager was appointed by
the District Judge. This manager resigned in 1893, when the
Rajah of Bamnad was appointed, by the District Conxt, until somo
other person should establish by suit his right of succession to the
office. Thoe Rajsh having resigned, Mr. Arunachalam Chetty
was, on 21st December 1900, appointed by the District Court
to act temyporarily, applications being invited from persons willing
to accept the post. Sixicen candidates in due course presented
applications, after considering which, the District Judge, acting
under seetion 5 of the Religious Endowments Act, appointed M.
Arunachalam Chetty to act as manager until some other persou
should by suit establish his right of succession to the office.

Against that order, one of the applicants presented this civil
revision petition.

V. Krishnasawmy Ayyar, for respondent, ook the preliminary
objeetion that the petition could not be entertained. Ho based
the objection on the ground that the petitioner had been an
applicant for the office in tho District Court, and also that the
order which it was sought to revise had not been passed by a
judicial tribunal, and that, in consequence, there was no “ case,”
within the meaning of section 622 of the Code of Civil Procedure.
He referred to Minakshi Nuidu v. Subramanye Sastri(l).

The Uourt overruled the objeetion.

P. & Sivasamy dyyor for petitioner.

Jupauent—This i a revision pelition against an order
made by the District Judge of Madwra under section 5 of the
Religicus Endowments Act (Act XX of 1863). The party who
asks for the interforence of this Court was an applicant for the
office, but he was not appointed. Mr. Krishuasawmy Ayyar
appears to support the order on behalf of the party who was
appointed to the office by the District Judge, and has raised &
preliminary objection to the competence of this Court to entertain
the petition. Kor the wowment it will he safficient it I say that

(1) LLX, 11 Mad,, 26,
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section 5 of Act XX of 1863 empowers the Civil Court to appoint
amanager of a temple to act until some other person has by suit
established his right of suceession to the office of manager. The
preliminary ohjection is based upon two grounds  The first is that
the person asking for the interference of this Court has no vcus
stands in the matter, beeause he was himself an applicant for the
-office in the proccedings hefore the District Judge. It seems to
me clear that, if the present petitioner was entitled to apply to the
District Judge for appointment to this office, assuming it is eom-
petent for this Court to entertain the vevision petition, it follows
{hat he iz entitled to apply to this Comrt to exercise its revisional
jurisdiction.  Therefore the question, as far as this point is
concerned, is “was the present petitioner entitled to apply to the
Civil Comt for the appointment of a manager ¥ Now, the words
of section 5 are ‘it shall be lawful for any person interested in the
mosque, ete., to apply to the Civil Court to appoint a manager.”
~Tho words are designedly of a wide and general clhiaracter, and
having regard to the definiticn of interest contained in section 15
and the very gencral language which is used in section 5, I have
no lesitation in holding that the petitioner was a person interested
so as to give him a right to apply to be appointed as manager.
BSo much for the first ground of the preliminary objecticn.
The second ground is that wnder section 5, the Oivil Court
means nothing more than the District Judge for the time being,
a persona designata, and not the Civil Court as a judicial tribunal,
and it has been argued that any order made by the Civil Court
under the powers confcrred by section 5 is merely the order of
a persona desiynate and not an adjudication Dy a judicial tribunal,
~and that being so, proceedings under section & in which an order
is made cannot be said to constitute a cage, and that an order made
in such procecdings is not a decision in a case, and that the matter,
therefore, doss not come within the words of scction 622 of
the Code of Civil Procedure, In support of this contention Mr.
Krishnasawmy Ayyar rolied on the decision of the Privy Council
in Minakshi Naidw v. Sulramanye Sastri(l), In that case fheir
Lordships were dealing with section 10 of the Aect, but, for the
purpose of the point'now before me, no distinetion can be drawn,
and this is conceded, hetween the two scetibms. In the Privy
Council case the actual point for decision was, whether an order
"made under scetion 10 of Act XX of 1863 was appealable, DBut in
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the course of their judgment their Lordships made cerlain goneral
ohservations upon which Mr. Taishmasawmy Ayyar strongly relics
1 support of his contention. The passage on which he relics is
at page $4. Tt Is this:—“ In the opinion of their Lordships the
tenth section places the right of appointing & membor of the
committee in the Civil Cowrt not as a matter of ordinary civil
jurisdiction, but becaunse the officer who constitutes the Civil
Court is sure to he one of weight and authority and with the best
means of knowing the movements of local opinion and feeling
and one can hardly imagine a case in which it would be more
desirable that the discretion should be cxecveised by a person
acquainted with the district and with all the smroundings. The
oxerciso of the diseretion being so placed In the Distriet. Judge
their Lordships are uvable to find anything in the tenth section
which confers a »ight of appeal.””  No doubt that passage containg
very convineing reasons for holding that there is uno vight of
appeal from an order mede under scetion 10.  The right of uppend
is the creature of statute. The question I have to consider here
is,~ what did the Legislature mesn when they wsed the cxprossion
“ Civil Court” in section b of Act XX of 1863, and it docs not
seom to me that the reason which indnend their Lordships fo hold
that no appeal lies, hecause they could not extract any right of
appeal from the section, should lead we to hold that, where the
Legislaturo has expressly delegated cortain powers 1o a Civil
Court by name, that Civil Court, when it excreises those powers,
is not exercising them as a Conrt, but as an individda! who for
the time being happeus to constitute the Clonrt. 1 think thaf
it the Lagisluture intended that an ovder under seetion & should by
made by an officer in his excentive eapacity, they wonld 1ot hawe
used the expression “the Civil Court”” T hold that an ordor
made by the Civil Court under the powers conferred Ly the scetion
is a judidal adjudieation in the matter hefore the Conrt. That
being so, I shonld, aput from authoriby. Lo propared to hold that
it is competent to this Court to enturtain a revision petition against
the order in question,  There ix apparontly little anthority on the
subject, but such anthoiity as there is supports the view which T
have oxpressed. I tho case of Somasundira Mudaliny v, Vythilinge
Mudalior(1), a preliminary objection was {akeu that, an order
tnder that section being ‘appealable by the express words of
section 622 of the Code, aw application for xevision conld not he
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autertained.  That point was argued and it was held, following
the decision of the Privy Council, that no appeal lay. 'l‘hernnpm; .
the ravision petition was heard and disposed of. Now, it is quite
trae that the objection which Las been raised in the present
case was nob raised there, bnt the case at any rate shows it never
oceuryed to any one engaged in that case to take the point now
raised by Mr. Krishuasawmy Avyar.  Apart from the anthorities,
1 should have been preparad to decide against him on the
preliminary point. My opinion as to that is fovtitied yather than
shakeu by the decision referved fo. As regards the preliminary
objection, thevefore, I overrnle it.

With regard to what I suppose I must call the merits of the
case, Mr. Sivasamy Ayya’s first contention is that the order of
the Distriet Judge was made without jurisdiction. Now, hefore
tho jurisdiction which is vonlerved by that seetion can be cxercised
cevbain conditions precedent must exist. The first condition, of
courss, is that there shovld be a vacancy in the office. [f theveis
no vacaney there is no oceasion to appoint a temporary manager.
The second condition is that there should have been a transfer to
the former trustee. Tho thivd condiion is that a dispute should
have misen respecting the rvight of suceession to the office. I
agree with Mr. Sivasamy Ayyar that the disputo must bo ante-
codent to the proceedings in which the order is made appointing
the teaiporary manager, and that a contest between rival
applicants for appointment as temporary manager is not such a
dispute as will satisfy the condition precedent which the section
roquives shall be shown to exist. M. Sivasamy Ayyar relics
upon o passage in paragraph 3 of the learned Judge's order.
That s * the line of lawful pandarams being extinet nobody ean
establish his right 0 suncceed to the office.”” That being the
finding of the learned Judge, Mr. Sivasamy Ayyar contends that
it has not been shown, and it is not a fact, that a dispute has
axison respecting the right to succeed to the office. The Judge
finds that nobody can establish his right. I do nct think that
that can ~be regarded ,as a finding of fact. It is merely the
statement of the Judge's-view of the law in the matter.. Dut
even regarding it asa ﬁhdinjg of fact, it does not follow because
nobody ean establish his right = dispute regarding the right could
not have avisen. Mr. Krishnasawmy Ayyar, on the other hand,
says that this case falls within the woprds of the section, and he
refors to another passago in the order oi the learned Judge, which
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is as follows :—* The Rajah of Ramnad still claims the right to
appoint, or to eonfirm the election of a pandaram, but that he ha -
no such right is clear from the judgment of their Lordships of the
Privy Council, cte.”  TTe says that that is suffieient to show that
there has been an outstanding dispute with vegard to the yuestion
of the right of succession to the office. Lam not satisfled as to .
this. T would prefer to docide this case wpon the question of
construction, What T have to ask myself is,—am T bonud to
place the extremely narrow construction upon those words which
Mr. Sivasamy Ayyar has contended T ought to adopt, or ean I,
for the purpose of giving effect to what scems to be the obvious
intention of the Legislatare, place a more generous construction
upon the words ?  Now, nobody ean dispute in this case that there
is a vacancy in the office Nobady ecan dispute, T imagine, in the
events which have happened, until the uestion is decided as to
who is to suceced to the office, that it is eminently desirable that av
temporary manager should be appointed. I am prepared to-
construe those words © any dispute shall arise tespeeting the right
of succession ” as applying to a case in which a question has
arisen with veference to the person who is to snceesd o the office.
Mr. Sivasamy Ayyar’s second contention was that thore had heen
an illegality or a material irrogunlarity and he asks me 1o interfere
upon that ground. The suggested illegality or maberial irrogn-
laricy was that the District Judge had not made any enguiry into
the fitness of Mr. Arunachalam Chetty, the gentleman whom ho
had appointed and had not made an enquiry into the allogations
made by the rival applicants to the office against Mr. Arunachalam
Chetty. I find in his order this statement with referenco to
My, Arunachalam Chetby : “ During the four months he hag
been in charge, he has introduced several usefnl reforms and has
shown a most intelligent interest in the welfare of the Dovastanam.’’
That is a statement of fact, and I must assume that it iz a
true statement. The lemrmed Judge has shown an execllont
reason why he should exercise the discretion which the section
gives him, in the way he did. It scems to me idle to suggest
that if from practical experience the learned Judge came to the
conclusion that Mr. Arunachalam Chetty was the most suitahle
person to be appointed temporary manager, he acterd with material
irregularify in the exerciso of his jurisdiction, becauss he did not
enquire into certain allogations made by cortaln rival candidatos.

For the reasons -I have stated T think this petition mmat o
dismissed with costs.
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