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APPELLATE CIVIL.

Before Mr. Justice Bhashyam Ayyongar and Mr. Justice Moore.

1902. UPPALA RAGHAVA CHARLU (Pramrirr No, 1), Avrrrrant,
March 12,

SRS, Ve

UPPALA RAMANWUJA CHARLIT awp ovmurs (Deruwnaxms),
Rrsronnengs.
Hindu Low—S8uit for parittion—TIvidence that the joind property had been leased
—Availuble for puriition—Maintuinability of suit,

Tn the course of the hearing of 4 suif for partition hrought by ane of soveral
joint slirotriemdars against tho vest, it transpived that the lands of which pavtition
wag sought had, o few years bofore suit, boom ot on leuse for a period of twenty-
fonr yecars :

Held, that this was no ground for rejeoting the suit. Delivery of the lunds
which might be found to be in the possession of teuants conld be given under
section 264 of the Code of Civil Proceduore.

Surr to recover land by partition. According to the plaint, the
land in question was attached to the shrotrivm holding in the
village of Maddiralapaud, and first plaintiff together with dofend-
ants Nos. 1 to 9 were entitled to it in shares which varied in
extent, First plaintiff sued for partifion of the land among the
shrotriemdars and for delivery to him of his share. The claim was
supported by some of the defendants Nos. 1 to 9, others objecting
to the extent of the shares to which plaintiff alleged them to be
entitled, and some being ew parte. Lenth defendant pleaded that
some of the land was in use for common purposes, and some was
in his own possession, At the trial before the Distriet Munsif it
appeared from the plaintiffs’ evidence that the land had becn leased
by plaintiffs and the other inamdars for a period of twenty-four—
years from 1894, The District Munsif considored that the suit
was not maintainable, as the property was not available for parti-
tion. e dismissed the suit, and the District Judge, on appeal,
upheld that order.

Plaintiff preferred this sccond appeal,

V. C. Seshachariar for appellant.

* Second Appeal No. 972 of 1000, against the decreo of T. M. Swiminulha
Ayyar, Acting District Judge of N(-Nnu,, in Appeal Suit No. 870 of 1807, againal
the decreo of T, Bwami Ayyar, Disfrict Munsif of Ongole, in 0111»um] Buit No,
750 of 1895.
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8. Srinivasa Ayyanger for tenth respondent. UpPATA

Jupcuewr.—The Districs Judge has dismissed the appeal on o’
the ground that it was alleged that in 1894 certain lands belonging Urmisa

to the joint shrofriemdars were leased out for twenty.four years Ramawvia
and that consequently such lands were not available for partition CramRe
or restoration to the plaintifis. This decision cannot he upheld.

Even if it be shown that certain of the shrotriem lands have been

-leased out under a subsisting lease, that is no ground for rejecting

a suit for partition. 1f there is a decree for partition and the

lands are in posscssion of tenants, delivery can he given under

section 264, Civil Procedure Code. The question as to the owner-

ship of the tenth and other defendants of the lands claimed by

them as their own must of course be decided before a decree is

passed for partition and such lands as they establish their vight to

must be excluded from the partition. This second appeal is

allowed, the decree of the District Judge is reversed and the appeal

will be sent bdck to him for decision on the merits.

The eosts hitherto incurred will be costs in the cause.

APPELLATE CIVIL.

Before Mr. Justice Benson and My, Justice Moore.

SREE MAHANT KISHORA DOSSIEE (PrAINTIFF), APPRLTANT, Fehigr?fyl;]
2. ———

THE COIMBATORE SPINNING AND WEAVING COMPANY
(Livrrep), (DErENDANTS), RESPONDENTS. ¥

Indian Companies Aci—VI of 1882, s, 58—Application for vectification of vejister
—HBvidence det—I of 1872, s. 115~ Dstoppel—Hindw. Law— Property held by
head of Iutt—Presuinption as to ite being property of Muit.

The head of a Mutt applied for and was allotbed shares in a company in hig
own name, Payments were made by him by way of calls on the shares, and
by his suceessor in office, and the compony credifed the amounts peid by the
successor towards tho ameunt dne as calls on the shares. Subsequently, plamtiff,
another Huécessor in the office, applied to have the company’s sharve register
altered, so that the shares should stand in the name of the Mutt. This, the
:directors refused to do unless plaintiff provided them with a transfer from the

* Appeal No. 125 of 1899, agninst the dgcree of ér T, Mackenzie, District
Judge of Coimbgtore, in (riginal Buib No. 22 of 1898,



