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Before Sir MieharA Garth, Knight, Chief Justice, and, Mr. Jnstice 
Macpherson.

H A R A N U N D  M O Z O O M D A R  (P la in t i f f )  ». P R O  SUN WO 
C H U N D E R -B IS W A S  and o ih e e b  (D e fe n d a n ts .)*

* ( , 4 ^Miyuinder—Parties~-Sv.it to recover property sold in execution of decree.

Certain, properties were sold to A by private contract. Subsequently the 
properties were attached in execution of a decree against A'e vendors and 
Bold in execution to various purchasers. A  instituted a suit against liis 
vendors, the decree-holders, and the purchasers, to sot aside the exe
cution sale.

Held, that the suit was not defective by reason of misjoinder o f parties.
Rajaram Tcwari v. Luchman Prasad (I) distinguished.

The plaintiff iu this cuse alleged tliat the defendants 4 to 6 
were tlie owners of certain lands, and that on tlie 1st Bysack 1286 
(13th April 18791 they sold these lands to him; that after sale the 
defendants 1 to 8, in execution of a decree against the defendants 
4 to 6, attached the lauds and put them up to sale; thnt the 
plaintiff preferred a claim which was disallowed, and the properties 
were sold and purchased separately hv the defendants,? t o l l .  
The plaintiff now sued to set aside the sale in execution, and to 
establish hia right to the lands by virtue of the conveyance to 
him of the 1st Bysack 1386. The defendants 7 to 11 contended 
that the properties having been separately purchased at auction by 
different individuals, the plaiutiff should have brought separate 
suits for the property purchased by each of them, and that the suit 
was wrongly framed. Both the lower Courts, on the authority of 
the case of Rajaram Tewari v, Luchman Prasad (1), dismissed 
the suit.

The plaintiff appealed to the High Court.

Baboo Moliini Mohun Roy for the appellant.

Baboo Rajendro Nath Bose for the respondents.

* Appeal from Appellate Decree No. 1981 of 1881, against the decree of 
F, W . U. Peterson, Esq., Jadge of Jessore, dated the 12th August 1*81, 
affirming the decree of Biilioo Prosunno Coomar Ghose, Munsiff o f Mngoora, 
dated tlio 24l.li January 1881.

. (1) 13. L . II. Sup. V ol.. 731 : 8 W . R ,  13.
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The judgment of the Court (G abth, C.J., aud M acthkrson, J.) 
was delivered by

G-AR'ra, O.J.—We thiuk it clear that the lower Courts have 
made a mistake in this case.

They have dismissed the suit tip on the ground that there was 
a misjoinder of defendants; or, in other word's, that instead o f 
bringing one suit against all the defendants, Nos. 7 to 11, who 
purchased at the execution sale different portions o f the property 
in question, they, ought to have brought five different suits, 
one against each of those defondants.

The plaintiff’s case is, that before the execution sale, under whioh 
the defendants 7 to 11- purchased these properties, they were 
purchased by him from the execution-debtors by private contract, 
and that he took possession of them. .These properties were 
afterwards attached in execution under a-decree obtained against 
the jndgment-debtors by the defendants. Nos, 1 to 3, whereupon 
the plaintiff preferred a claim to the whole property in the exe
cution proceedings, but the Court decided against him ; and so 
it was sold and bought by the defendants 7 to 11.

The plaintiff then brought this suit against the defendants 7 to
11 lo set aside the execution sale, and to establish liis right to 
the property under the private sale to himself; aud as -the 
judgment-creditors aud the jndgment-debtors were both interested 
in the subject of the suit, he very properly made them parties.

The only point raised by fhe defendants upon the merits ia, 
that the alleged sale to the plaintiff was not bond fide, but void 
as agaiuat defendants Nos. 1 to 8 and 7 to 11 ; and this, so far 
as we can.see, is really the only question in the cause. But the 
defendants have raised the preliminary point, upon which the suit 
has been dismissed by the Courts below, that the plaintiff, instead 
of bringing one suit, should have brought, five separate suits one 
against each of the defendants 7 to 11.

In support of thia objection a Full Bench case has been referred 
to, Hajaram Tewari v. Luehman Prasad (1), in whioh Sir Barnea 
Peacock in giving judgment observed upon the inconvenience, o f 
one suit being brought against several defendants, each of whom

(1) B. I* B., Sup..Yol,, 781: 8. W , R., 13.
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had a distinct and separate interest, and each o f whose cases de
fended upon different points and different evidence.

That case appears to us to be very clearly distinguishable from 
the present; And in order to understand tlio distinction, it is only 
necessary to pay a little attention to the Full Bench judgment. 
Ifc will be observed that the defendants ia that case claimed under 
different titles, and that their respective cases depended upon 
wholly diverse evidence and considerations.

Tbe caso o f each defendant was a separate contest. There was 
therefore ample reason for the remark o f Sir Barnes Peacock at 
the close of the case: “  The necessity of separating all these 
different cases in delivering judgment in appeal shows the 
difficulty and annoyance to which defendants must he pat by 
being joined ia one action in respect of different causes o f action, 
to set aside various deeds executed under different circumstances, 
and in respect of which they have no common interest.”

The present is a case o f a totally, different character. The 
plaintiff has but one object, namely, to establish his private 
purchase as against the sale in execution; and tlie defendants, 
who contest his claim, have but one defence, which is common to 
them, all, vis., that the plaintiff's purchase is invalid,
. The plaintiff might, as a matter o f strict law, i f  he had been so 

advised, have brought five different suits instead o f one, each to 
try the self-same question; but if he had done so, he would pro
bably have incurred a good deal o f blame, and not without good 
reason, for multiplying suits and expense to no good purpose.

There is also another consideration in this case, which does not 
appear to have occurred to either of the Courts below, namely, 
that by dismissing this suit upon the preliminary point they were 
depriving tlie plaintiff for ever of trying his case against the defen
dants upon the merits. If, as the defendants contend, the plain
tiff had but one year after the order in the execution proceedings 
to bring his suit, the effect of the dismissal o f the suit upon this 
technical ground would have been to bar the door of justice 
against him for ever.

Courts of law should be especially careful in dealing with 
technical objections to see what effect their decision will have in 
defeating substantial justice.

1S83

Habanuhd 
M ozoom d a k  

v.
PKOSTTJfNO
Ch u n d e r
B i s w a s .



766 THE INDIAN LAW REPORTS. [VOL. IX.

1883
HABAJJtWD

M o z o o m d a b
V.

Pb o s o n k o
C h it n d b r
B is w a s .

p. c.* 
1882 

Iforember 17. 
December 9.

The case must go baok to tlie Court o f first instance for retrial 
upon its merits.

Tlie respondents must pay to the appellant tlie coats o f tlie pro
ceeding's ia all tbe Courts so far as they have gone, inasmuch as 
it was at their instance tbat the preliminary objection has been 
allowed,

Appeal allowed.

PRIVY COUNCIL.

J A N O K I D E B I (P i,a in t if f )  v. G O PA L A C H A R JIA  G O S W A M I
AMD OTHJillB (DbpJSHDANTS).

[Ou appeal from the High Court at Fort William in Bengal.]

Mindu Law—Endowment—Succession io the management o f a reliyioui 
endowment, as sebait—Usagh of the institution.

Ou a c la im  to  s u c c e e d  t o  th e  m an a g em en t, as  sebn it, o f  a  r e lig io u s  in s t i 

tu t io n  e n d o w e d  w ith , p ro p e r ty , i t  w as c o n te n d e d  th a t  in  tb e  a b s e n c e  o f  p r e 
s c r ib e d  ru le , o r  o f  e s ta b lish ed  u sa ge , s u cce ss io n  to o k  p la ce  a c c o r d in g  t o  t h e  
ord in a ry  ru les  o£  tb e  H in d u  la w  o f  in h e r ita n ce , w lie re  th e  Bekait le d  a 
fa m ily  l i fe .

Held, th a t , w h ere  o w in g  t o  th e  a b sen ce  o f  d o c u m e n ta ry  o r  o th e r  d i r e c t  
ev id en ce , i t  d oes n o t  a p p ear w h a t ru le o f  Nuuceaaioa h a s  b e e n  la id  d o w n  b y  
tb e  en d ow er, i t  m u st b e  p ro v e d  b y  e v id e n c e  w h a t i s  th e  u s a g e . In th e  
present in s ta n ce  th e  u sa ge  d id  n o t  s u p p o r t  th e  c lu im ; a n d , u p o n  t b e  e v i 

dence, th e  c la im a n t, w h o  w as o u t  o f  p o sse ss io n , fa iled  t o  m ak e  a  title .

A ppeal from a decree of tbe High Court (29tb January 1877), 
upholding a decree of the Subordinate Judge of Manbhoom (31st 
August 1874), whereby appellant's suit was dismissed.

Tlie appellant claimed to succeed to the management of a reli
gious endowment, as sebait, and set up a title relying on the 
application of the ordinary rules of the Hindn law o f inheritance.

Whether those rules were applicable to the succession to th® 
management of this institution, and also, whether a title under 
them had beeu made out, were questions decided, among others  ̂
ip the judgment of the High Court (1), forming the subject of this 
appeal.

(1 ) Janakee Defiia v. Gopal Ackarjea, I . L . B .,.2 Calc., 305,
Present;  IiOBD F it z g e b a l d , 8 ih  B. P b a o o c k , S i b  11. P . C o m ,ijsb , S i b  

R .  C o u c h , and S i b  A.- H o b h o u b k .


