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A P P E L L A T E  O R IM m A L .

Before Sir Charles Arnold White, Chief Jmtice. 

B A T A K A L A  P O T T IA Y A D U  and anothek, PjGtitiootes.'*''

Code of Orim'mal Procedure— Act V of 1S98, s. 552--Oj-icr for restoraUnn of 
jjamanion of inimovedble p'ofortij—OonvicHon of acc-uscd on charge of criminal 
/res'pttKS—No fi.ndiruj of iitip. of criminal force— hegalibj of order for re.^tora- 
tion.

Oevtain porsonR wcro convicted of having commit,bed criminal Ircspaas on a 
plooe of laad, uudoi' socfcion, H 7  of tlio rndiaii. Fonal Oodo. There \raa no liiiding 
that they liad used crimiual force, or tliat tlie complainant had been dispossessed 
of the land by auoh foreo. An order was finbsoquoiifcly luado, 'vvhioh pnrporfcert to 
be 'Uiidor section 522 of the Code of Criminal Procodnro, diroftting the accused to 
rftatore possession of tho laud. On a rovisioii petition being pvcfwred against 
this ordei’ :

Hold, Thati as tliore waa no finding’ that criminal force had in fact been 
usodj or that eomplaiiianfc had been dispossessed of tho land b j  it, and as criminal 
fox’co was not an ingrodionfc of tlio offouco for 'vrhich the acciisod had been con- 
viotedf tho ordoi’ wag mado without jnrisdictiou,

Okder for rostoration of immoYea’blo property, under section 522 
of tlio Code of Criminal Prooodiu’e. Petitioners liad been cou- 
vioted, by tbe second-class Magistrate of Tekkali, on. a oiiargo of 
criminal trespass, under section 447 of tbe Indian Penal Code. 
Tho case for tlio prosecution was that those petitionerSj witli otkers 
(who were charged with them but accjnittod), had unlawfully 
entered upon land which was in the possession of the complainant 
and ploughed it up. Complainant stated that the land had been 
delivered to him by tho Court aniin a month before tho accused 
trespassed on it. The accused stated that the land in dispute had 

- been in their posseasion, and they denied the alleged delivery to 
tho complainant by the Court amin. The Magistrate inflicted 
nominal lines. An order was subsequently made, which purported 
to bo under section 522 of the Code of Criminal Procedure, by 
which the accused were to restore possession of the land. A  
revision petition was presented to the Sessions -Tudg'e, who rejected 
it on tho ground that no substantial injustice had been done,
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' «  Criminal EevisioirPetition No, 483 of 1901, preferred under sections 435 
and 439 of tlie Code of Criminal Prooeduro against the jwoceedings of the Second- 
olass Magisti'ato o£ Kasilinga in Prooeediog3 Fo, 138 of 1901 in Calendar Case 
No. 354 o41900, • -
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Basakaia though, the order was irregular inasmuch as no criminal foroo 
PoTTuvABu. 00111’se of tlie trespass. Petifcioners now filod

th is  criminal T e n s io n  against the order of the second-class Magis

trate.
K  Bamesam for petitioners.
JUBGMENT."—In this case the petitioners were convicted of an 

offence under section 447 of the Indian Penal Code (criminal 
trespass), and an order was subsequently made which purported to 
be under section 522 of the Code of Criminal Procedure. The 
question is, was this order under section 522 a legal order or is it 
bad as having been made without juriBdiotion ? The conditions 
precedent that must exist before an order can be mad.e under 
section 523 are (1) some person must have been convicted of an 
oifence “ attended b j  criminal force and (2) some person must 
have been dispossessed of immoveable property by such force.”

It is clear that the use of the criminal force is not a necessary 
ingredient of an offence under section 447 of the Indian Penal 
Code. The Calcutta High Court have licld that an offence 
attended by criminal force “ means an offence of which criminal 
force is an ingredient {Ram Chandra Boral v. JitymidriaiX}). I  am 
inclined to think that this is too narrow a construction to place 
on the very general words “  attended by criminal foree.’  ̂ In the 
present case, however, there is no finding by the Court which 
convicted the petitioners that any criminal force was in fa.ot used 
by the petitionorH or that the complainant was dispotjaesscd of tlio 
land ])y such force. This being sô  and criminal force not being au. 
ingredient of the offence fox which the petitioners were conviotod, 
I think the order which pm'ported to be made under section 522 
of the Code of Criminal Procedure was made without jurisdiction 
and must be set aside. I  order that petitioners be restored to 
possession.
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(1) I.L.R., 25 Calc., 434.


