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But I think that the cliitta per s¢ is not evidence in this sunif;

" and that the Suhordinate Judge was right in so dealing with it.

The appeal will be dismissed with cogts.
MacpuersoN, J.—I concur in dismissing the appeal. T think

puuU: Naix. that the chitta, standing by itself, furnishes no proof that the

particular land, which is the subjeet of this suit, was resumed by
Government. If the plaintiff wished fo prove the resumption
of these lnuds, he ought to have filed the resmmption proceeding

itself.
Appeal dismissed.

FULL BENCH REFERENCE.

Before 8ir Richard Garth, Knight, Chisf Justics, Mr. Justico Mitler,
Mp. Justice MeDonoll, Mr. Justios Prinsep, and Mr. Justico Wilson.

183 MAHOMED ALI KHAN ixp ormis (Praiwmress) o0 KHAJA,
_.Jffl"_".'_. ABDUL GUNNY Axp oruens (DEFENDANTS.)™

Pogsession— Dispossession— Adverse Possession— Presumption— Onus Pro-
bandi— Limitation—Joint owners, Adverse possession belwesn,

TUnder the former Limitation Act the cause of action, and undor the
present law the event from which limitation is declq,rod to rum, must have
ocenrred within the prescribed period, and it los on the plaintiff to show
tlis. Accordingly, where the suit is for possession, and the canse of astion
is dispossession, the plaintiff is bound to prove possession and d1sposses-
sion within twelve years.

Pogsession i8 nob necsssarily the same thing as actus! user.

‘When land has been shown to, have been in a condition unfitting it for
netual enjoyment in the usual modes, at such a time and under such
circumstances that that state naturally wonld, and probably did, eontinue
till within twelve years before suit, it may properly be presumed that it did
8o continue, and fhat the previous possession contmued also until the
contrary is proved.

Such a presumption is in no sense a conclusive one. Iis bearing upon.
each particular case must depend upon tho ciroumstances of that case. '

Meany acts which would be clearly adverse, and might amount to dis-
possession a8 between & stranger and the true owner of land, would,
between joint ownere, naturally bear a different construction.

% Full Benoh Reference mide hy Mr. Justice Mitter and My, Justine
Norris, dated the 14th August 1882, in appeal from Appellute Doorse

" No. 2378 of 1880.
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Tars case was referred to & Full Bench by Mr. Justice
Mitter and Mr, Justice Norris, on the 14th August 1882, with
the following opinion :—

“ The facts of this case are briefly as follows: At the time of
the permanent settlement, Pergunnah Attea was divided into the
following zemindaries, the towzi numbers of which are 10, 11, 12,
16,5081, 5032, 5033,5034, 5035, 5151, 5152 and 5153. The lands
of these zemindaries were saparate and distinet, with the exception of
alarge area of jungle land consisting of 491 mouzahs, which went
by the name of Araipara. The dispute in this case relates to 50

, khadas of land alleged by the plaintiffs to lie within one of these
mouzahs, viz., Kazlah. The plaintiffs in this case are the proprietors
of some of the zemindaries mentioned above, They allege that they
were in possession of the disputed l#nds, by receipt of their share
of therent derivable from the sale of timber, &e., <. e., such rents as
are recoverable from jungle lands. Then they further allege that
gradually a portion of the disputed lands was reclaimed and ryots
were settled upon 1t ; bub that the defendants, who are the owners
of one. of these zemindaries, viz., 6082, dispossessed them on the
12th April 1868. The defendants, alleging that the land in
dispute was not in Kazlah, but in mouzah Narina Alukdia,
exclusively appertaining to their zemindari No. 6082, and further
alleging that they bave been in possession of the disputed lands for

" more than twelve years, amongst other pleas, pleaded limitation as
a bar to the plaintiffs’ claim. The Cowrt of first instance
dismissed the plaintiffs’ snit on the plea of limitation as well as

on the merits, On appeal, the Distriet Jadge is of opinion that the
decision of the Court of first instance, on the merits of the ease,
was nob correct. He says that, if it had not been for the fact
that the claim was barred by limitation, he would have deputed an
Amin to hold a local investigation npon the question, whether the
land in dispute appertains to Kazlah or to mounzah Narina

Alukdia. On the plea of limitation, he finds that Kazlah was

thaked in 1859 as the joint property of the proprietors of all

‘these zemindaries and as in their joint possession ; but that the

.plaintiffs have utterly failed to prove their possession of the land

in dispute within, twelve years. Upon these findipgs of fact, the
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District Judge has dismissed the plaintifs’ claim as barred by
litnitation (1).

. (1) The following is that portion of the Ristriet Judge's judgment which
bears on the question of lmitation: * X will now come to the issue as
to limitation. In suit No, 61 (for about two-thirds of the whole claim).
the plaint was fled on the 24th August 1878, in suit No. 12 it was filed
on the 27th May 1879, in suit No. 639 on the 6th Angust 1879, Inall,
the cause of action, namely, foreible, fraudulent, unjust, and illegal
dispossession, is said to have scerued on the 13th April 1868, so that
by the admission of the plaintiffs, the earliest suit is within one year
and eight mouths of beiny barred by possession ndmlhtedly adverse, and
the latest suit is within eight months and a few days of being so barred.
As to n *forcible' dispossession. whioh apparently allades to some
speciflo act, there is nota word of evidence tendered. It clearly rests
with plaintiffs to prove that & possession, which they admit to have been
continuously adverse for npwardstof ten years before the bringing of
the first suit, did, during the preceding one year and eight months,
not exist at all, or did mob exist in adverse form : they must prove that
astate of things different from what they admit to have existed for so
many successive years did, as defendants allege it, not exist nt any time .
during the two previous years. On ‘the inability of the plaintiffs to do
this, I concur with the lower Court. I alse concur with the lower Court in
finding thet defendants have uot proved the lands in dispute to appertain
to their separate zemindari.

¢ Plaintiffy are for the most part large and weslthy zemindars, by no
means slow to agsert their rights, yet they admit that they bave un
aceountably slumbered over these rights for upwards of ten yenrs. Plain-
tiffs, mainly for the purpose of proving their possession (joint with
defendants) prior to 1275 (1868), rely on an jjara kabulist, which they have
filed. This dooument the lower Court has disoradited ; but without lookmg
to ity genuineness, it is gufficient to say thab it is dated 1271 (1864) and
was for 1271, 1272, 1273, and 1274 (1864—1867); and that it, of iteelf,
forms no evidence whatever that possession followed upon it, or continued
into 1275 (1868). The plaintiffs also roly on soma ahalans filled not in suit
No. 61, the heaviest and most important one, but in suit No. 12 which was
commenced meny months afterwards. They purport to have been given
by Rem Jiban Joypel, one of the ijaradars, and are for rent, of 1271, 1272,
1273, and 1274 (1864—1867) ; but in his evidence thi® man states that-
hisijara only extended up to 1272 (1885), and that he never went to
Kuzlah after 1272. - His subsequent answoers to the contmvy, when pressed.

"by plaintiffs, appear to me deserving of mo weight, Plaintiffs in suit No. 61

examined seven witnesses, and in No. 12 they -examined thiee witnesses,
'J‘heaa witnesses do not appear to know anything about Kazlah, a very small
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“Tt is now contended before us that, having regard to the nature

of the land’ in dispute, which was jungly waste and uncultivated

at the time of the Thakbust measnrement, the plaintiffs’ claim
should not be thrown out as barred by limitation, unless the
defendants prove adverse possession for more than twolve yenrs, .If
it were an admitted fact that the land in dispute is still unclaimed,
wo have no doubt that this contention would be right. Buat it is
admitted that a portion of the land in dispute is now under culti-

fraction of the whole group, although some of them assert that defendants,
by settling ryots and clearing the lands, had dispossessed them.

* There can be no doubt that limitation in such a suit as this runs from the
commencement of an adverse possession. The plaintiffs have distinctly
alleged (and this position is admitted by their vakeel), that the exclusive
actual possession of defendants has throughout its existence been of un
adverse character. If is for them then to prove that this sort of possession
only commenced within the twelve years prior to their suit. They allege
that it commenced in the maenth of Bysek 1275 (April 1868.) They have
quite failed to prove that allegalion.

“I find that the pliintiffs have failed to discharge the onus on them,
and to pruve even primd facie that the adverse possession of the defendants
commenced withie twelve years of any of these suits. There is no evidence
that clearances and settlement of the ryots began ouly in 1275; they ad-
mittedly existed in 1275, and the evidence is to the effect that they existed
bofore that. Moreover, the plaintiffs have set up n ease of actual posses.
sion and enjoyment by the receipt of rents for jungle produce down to
1275. They therefore cannot, as they would wish to do, plead that this is
& case in which possession must be taken to go with the right.

* Plaintiffs’ valkeels have relied moch on a raling by MicrEERSON and
Mozr1s, JJ., Shurfunnissa Bibse Chowdrain v, Koylash Chunder Gungo-
padhyn (1), but that decision only defines the time at which possession
by a eo-sharsr is to be held to become ‘adverse.’” It doss nob in any
way say that a eco-sharer. cannot possess adversely, or that adverse
possession by a co-sharer for twelve years is not a complete bar.

* % Had I not held that plaintiffs were barred by limitation, and that, there-
fore, the appeals must be dismissed, I should have held that they, as

ijmali sharers, were entitled to the joint possession they elaim; and that the

defendarts having in no way established that they had expended a single
rupee on reclamations, are in no way, in equity, entitled to defeat that right
of the plaintiffs and to hold exclusive possession of even the cleared
portion of the lands in suit. I should also have held thaé there was no
private atrangement proved, whereby the other sharers consented to allow
the defendants to hold exclusive possession of the lands in suit.”

(1) 25 W. R, 53,
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vation. Having regard to this fact, the question raised before us,
in our opiniom, becomes owe of peculiar difficulty, so far as the
cultivated lands are concerned. The decisions bearing upon this
point—Nawab Nazir Sidhee Ali Khanv. Womesh Clunder Mitter (1),
Boolee Singh v. Hurobuns Narain Singh (2) ; Lall Singh v. Baboo
Modhoosoodun. Roy (8); Busseeroommissa Chowdhrain v, Rajoh
Laelanund Singh (4) ; Syud Ameer Ali v. Maharenee Inderjeet
Kooer (5); Gossain Doss Koondoo v. Siroo Koomaree Debia (6) ;
Niljaree v. Mujeeboollak (7) ; Shaikh Ozeer Aliv. Shaikh Mukbool
Ali (8) ; Kalee Narain Bose v. Anund Moyee Goopta (9); Gokool
Krista Sen v. David ( 10) ; Lutehoo Khan v. Foley (11); Mahomed
Kobeer v. Abdool dzeem (32); Khoda Newaz Chowdhry v. Brojen-
dro Coomar Roy Chowdhry (18) ; Koomar Runjit Singh v. Schoene
Kilburn & Co. (14) ; Radha Gobind Roy v. Inglis (15); Kally Clurn
Saloo v. Secretary of State (16) ; Makomed Ibrakim v. Morrison (17);
Mano Molun Glhose v. Mothura Mohun Roy (18) 3 Pandurang
Govind v. Bal Kriskna Hari (19) ; Maharajali Koowwr v. Baboo
Nund Loll Singh (20)—appear to us to Dbe contradictory.
‘We therefore refer the following question to the decision of the
Full Beneh :

¢ It being assumed by the lower Appellate Court, for the purpose
of deciding the question of limitation, that the land in dispute at
the time of the Thakbust was jungle and in the joini possession of
all the zemindars of Pergunnah Attea, including the plaintiffs’ pre-
decessors in title, and it being found that the plaintilfs have failed
to prove their possession of the disputed land, which is partly
jungle and partly under cultivation, within twelve years from the
date of suit, whether the plaintiffs’ claim is barred by limitation,”

() 2 W. R, 75. (11) 24 W. R, 278.

() 7 W. R., 212, (12) 24 W. R., 815.

{9) 8 W. R., 426, (18) 24 W. R., 417.

(4) 14 W, R., 136, (14) 4 C. L. R., 880,

(5) 156 W. RB., 48. (15) 7 C. L. R, 364,
(6)12 B. L. B., 219; 19 W. P., 192, (18) L. L. B., 8 Calo., 725.
) 19 W. R., 209, 7 1. In R, 5 Cale,, 36;

{8) 10 W. R, 282, {18) L L. R., 7 Cule., 226,

(@) 21 W. R., 79. (19) 8 Bom. H. 0. A. C,; 125.

(10) 23 W, R., d48. (20) 8 Moore’s I. A, 199 at p. 230,
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Mr. Evans, Buboo Srinath Das, Baboo Jogesk Chunder Roy,
and Moonshi Serajul Islam for the appellants.

Baboo Chunder Madhub Ghose, Baboo Rash Behari Ghose, and
Buboo Kaloda Kinker Roy for the respondents.

The following judgments were delivered :—

The judgment of Mirrer, MoDoNELL, PRINSEP, and W iLsoN, JJ.,
was delivered by

WiLson, J.—In these suitzs the plaintiffs sought to have
their rights' declared to shares in 50 khadas of land, and to
be put in possession of them jointly with the defendants. The
defendants denied the plaintiffs® title aud also pleaded limitation.
The lower Appellate Court has decided in favor of the
plaintiffs on the question of title, holding them entitled to be
put into possession, but for limitatiow. It has, however, held
that their olaim is barred by limitation. The guestion
before us is whether the rule of limitation has been correctly
applied.

The facts found or admitted, so far as they are material for the
present purpose, seem to be these : The plaintiffs aud the defen-
dants have a good title to the lands in question jointly. At the
date of a Thakbust in 1859 they were in joint possession. The
whole of the lands were then juangle, yielding, however, some
kind of profit, which has been variously described.

At some time or times subsequent to that date, but more than

“ten years ago, a portion of the lands was bronght under cultiva-
tion, and of the lands so reclaimed the defendants bhave been in
possession from the time of their reolamation. It would appear
that the amount reolaimed is some 10 or 12 khadas out of 50,
thoagh perhaps what the District Judge says on that point dees
not amount to an actual finding. .

With regard to the law, the District Judge says : ¢ It clearly
vests with plaintiffs to prove that a possession, which they admit
to bave been continuously adverse for upwards of ten years
before the bringing of the first suit, did, during the preceding
one year and eight months, not exist at all, or did not exist in
adverse form, They must prove that a state of things different
from what they admit to have existed for so many successive
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years did, as defendants allege it, not exist at any time during
the two previous years, ” And again: * The plaintiffs have dis-
tinotly alleged (and this position is admitted by their vakeel) that
the exclusive  actual possession of defendants haa throughout its
existonce been of an adverse character. It is for them to prove
that this sort of possession only commenced within the twelve
years prior to their suits.”” And he concludes: “I find that
the plaintiffy have failed to discharge the onus on them, and
to prove even primd fasic that the adverse possession of the
dafendants commenced within twelve years of any of these suits.”

It appears to us that the application of the law of limitation
to cases, such as the present, requires considerable care.

There is no doubt as to the general rule:’ That under the
former Limitation Act the canse of action, and under the pre-
sent law the event from whioh limitation is declared to rum,
must have occurred within the prescribed period, and that it
Jies on the plaintiff to show this. Accordingly, where ‘the suit
is for possession, and the canse of action is dispossession, it has
more than once been held by the Privy Council that the plain-
tiff is Dbound to prove possession and dispossession within
twelve yenrs—Maharajah Koowur Singh v. Nund Lal Singh (1);
Reja Sahehb Perhlad Sein v. Budhu Singh (2); Beer Chunder
Jobraj v. Deputy Collector of Bhullooah (3).

We think further that as a general rule the plaintiff cannot,
merely Ly proving possession, at any period prior to twelve years
Lefore suit, shift the onus to the defendant. In the cese already
cited, Malkarajah Koowur Singh v. Nund Lal Singh (1), the plaintiff
had addnced evidence to show possession earlier than twelve years
before suit; but the Privy Couneil treat it as immaterial, saying
atpage 220: “ The lands in question may have been part of.
mouzah Gopalpur, and, as such, may have been enjoysd by his
(the plaintiff's) ancestor, and yet he may have lost, by lapse
of time, his right to recover them.” To this extent we are un-
able to comcur in the view indicated by the Chief Justice in
Kally Clhurn Sahoo v. The Secretary of State for India (4)..

{1) 8 Moore's 1. A, 199, at p. 220.
(2) 12 Moore’s I. A,, 275,837 : 8. C. 2 B. L. R. P. C,, 111,
(3)13 W, R,, P. O, 23. (4) I. L. R., 6 Calo,, 7265.
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But possession is not necessarily the same thing ‘as actnal user.

The nature of the possession to be looked for, and the evidence
of its continuance, must depend upon the character and condition
of the land in dispute. Iand is often either permanently or tem-
porarily incapable of actual enjoyment in any of the customary

modes as by residence or tillage or receipts of a settled rent..

It may be ineapable of any beneficial use, us in the case of
land covered with sand by an inundation; it may produce
some profif, but trifling in amount, and only of occasional
occurrence as is often the case with jungle land. In such cases
it would be uareasonable to look for the same evidence of pos-
session a8 in the case of a house or a cultivated field. All that
can be required is that the plaintiff should show such acts of
ownership as are naturul under the existing condition of the
land, and in such ecases, when he has done this, his possession
is presumed to continue as long as the state of the land remains
unchanged, unless he is shown to have beeu dispossessed.

Liuds again may by natural causes be placed wholly out of
reach of their owner; as in the case of diluvien by a river.
In such & ease, if the plaintiff shows his possession down to
the time of the diluvion, his possession is presnmed to con-
tinue as long as the lands coutinue to be submerged. Kally
Churn Sahoo v. Secretary of State for India (1) ; Mono Molhun
Rlose v. Mothura Mokun Roy (2).

When lands- which have been in such a condition ‘as to
be incapable of enjoyment in the orvdinury modes are reclaimed
snd brought under cultivation, the changeé is in many instances
gradual and difficult of observation while in progress. Diluviated
land may take years to reform. Juugle land is often brought
under caltivation furtively by squatters clearing a patch here
and a patch there at irregular intervals of time. So that it
may be a matter of extreme difficulty to prove as to any piece
of land, the exact date at which its condition became altered.
And as the plaintiff, who has complied with the conditions we
- bave indicated, is in the absence of dispossession presnmed to
continue in possession as long as the state of the land remaius

(1) L. L. R., 6 Calo., 725. (?) L. L. R., 7 Cale., 225
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unchanged, it is essential to inquire on whom the burden of
proof of the date of the change lies.

The true rule sppears to us to be this: That where land
has been shown to have been in a condition unfitting it for
nctual enjoyment in the usual modes at such a time, and
guder such circumstances that that state naturally would, and
probably did, continue till within twelve years before suit, it may
properly be presamed that it did so continue, aud. that the
plaintifi"s possession continued also, until the contrm:y is s}.mwn.
This presumption seems to us to be reasonable in itself, and
in accordance with the legal principles now embodied in s. 114
of the Evidence Act.

It remains to consider the oase of Radha Gobind Roy v,
Inglis (1) decided by the Privy Council. We do not un-
derstand that case as establishing the broad proposition
contained in the head note, which would be in conflict
with {be earlier decisions of the same fribunal. The land in
dispute in that case had formed part of the bed of a bhil or
lake; the title to the bhil and its bed was found to be in
the plaintiff, and he liad been in possession so long as the land
was covered with water, The bhil gradually dried up and
the defendant occupied the land so formed. The date of the
drying up of the land and of its occupation by the defondant
were in countroversy, but these things had certainly happened
recently. Their Lordships, having disposed of the other ques-
tions which were raised, say: “The question remains, whether
the disputed laud had or had not been occupied by the defendant
for twelve years before the suit was institnted, so as fo give him
a title against the plaintiff by the operation of the Statute of
Limitation. On this question, undoubtedly the issue is on the
defendant. The plaintiff has proved his title; the defendant
must prove that the plaintiff has lost it by reason of his, the
defondant’s, adverse possesssion. And immediately below it iy
said: “The Subordinate Judge does not appear to have had his
attention directed fo the very important gquestion when the

‘new land formed.” The present case is in its facts closely -

(l) 7 G| LI 'Ra, 364. !
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analogous to that case; and the view which we take of the
law certainly accords with the decision of the Privy Couneil,

The presumption of which we have spoken is in no sense
a conclusive one. = Its bearing upon each particular case must
depend umpon the circumstances of the case; and it is always
liable to be rebutted by evidence. But having regard to the
time at which the whole land was jungle, and the comparatively
small quantity which up to the time of snit seems to have been
cleared, we think that it ought to be considered in this case
together with all the evidence; and we remand the case to the
lower Appellate Court in order that the question of limitation
" may thus be again considered.

We desire to abstain from saying anything that might seem
to fetter the judgment of the learned Judge in dealing with
the question upon the whole materials before him; but there
are two matters which may bave an important bearing upon
the case, and to which we think it right to draw attention.
In the first place the nature of the profit derived by the joint
owners from the land as jungle should be considered. If it
should be that they were in receipt of a settled rent, regularly
paid like an agricultural rent, the presumption in question
might have little, if any, hearing on the case; ifthe profit was of
a diffevent description, the result might be materially different.
Becondly, in considering any transaction prior to the time from
which the plaintiff admits the defendants’ possession to have been
adverse, it should be borne in mind that the case is one between
joint owners, and many acts which would be clearly adverse and
might amount to dispossession as between a stranger and the
true owner of land, would, befween joint owners, naturally bear
a different construction.

GarrE, C.J.—I am sorry that I cannot concnr eutirely with
the view which has been taken of the law by my learned brothers,

So far as the result of this partienlar case is concerned, and the
ovder which my learned brothers have made in remanding it to
the Court below, I am quite content to defer to their judgment.
It may be, and I trust that in the generality of cases it will be,
" that the difference of opinion which exists between us may not
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tend to much diversity of practice. But what I cannot regard
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been laid down by the rest of the Court upon the subject of pre-
sumption,

W3 are agreed that under the old, as well as the present, Jaw
of limitation, the plaintiff is bound in cases of this nature to prove
a possession and a dispossession within twelve years before suit ;
and we are also agreed, as I understand, that this proof need not
always consist of evidence of acts of possession on the one hand,
or of the act of dispossession on the other.

Thus it is admitted that in the case of jungle land, or of land
covered by water, the Court may, and generally should, presums,
in the absence of evidence to the contrary, that a possession
enjoyed by the plaintiff before the twelve years, hns continued until
within the 12 years; and in the same way, when the plaintiff has
proved his possession within the twelve years, and the defendant
has been afterwards found upon the land, the act of dispossession
by the defendant may be properly infarred.

But what I do not understand, and what I confess I cannot
bring myself to believe is, that there exists in this country an
arbitrary rule of law, applicable to jungle land or to land ecvered
by water, or in fact fo land of any particular kind ov character,
which does not also apply, acoording as the circumstances of
each ense may render it necessary, to land of all kinds.

I know of nolaw in this country, whether statutory or other-
wise, which lays down or justifies such an arbitrary rule; the
Privy Council, so far as I am aware, have never suggested such
a rule, and it seems to me that the fyue solution of the question
is to be found in the well-known principle of law, which, so far as
1 know, prevails, and may be applied here as properly and bene-
ficially as it is in Kugland, that a seisin or possession of land,.
which is once proved to exist in a partienlar person, may be, and
often should be, presumed to continue nntil the contrary is shewn.

This is only one branch of the still more general ruls, which
is Jaid down in 8. "114 of the Evidence Act, that s state. .
of things once proved to exist is presumed to continug—(See -
Taylor on Evidence, s, 98 and s. 123, Edition of 1848,) The



VOL. 1X.] CALCUTTA SERIES.

particular rule, as applied to seisin or possession of land, is thus
shortly laid down by Mr. Best in his book on Evidence, page 505 :

‘¢ Where seisin of an estate has been shown, its continuance will
be presumed.”

Of course this is only a disputable presumption, and cne which
is entitled to more or less weight, according to the civcumstances
of each case ; and it mustbe applied at all times with discretion and

caution, VVhele land is actually used and occupied, and the occu-"

pier, whoever he may be, is well known in the ueltrhbourhood,
there is rarely any occasion to resort to presumption.

And where the Cowrt has every reason to believe, that the
plaintiff would have no difficulty in proving by direct evidence a
possession, if it had been really enjoyed, it wonld naturally attach
little or uo weight to any rule of presumption. But if it is shewn
on the other hand, even in the case of cultivated land or house
property, that the plaintiff, who had formerly been in undisputed
evidence, had died, or had left the country, or for other reasons
was unable, or unlikely to be able, to produce nctual evidence of
possession, the presumption might then legitimately be resorted
to, and entitled to more or less weight according to circumnstances,

This I understand to be the view of Mr. Justice Melvill in the
cnse of Pandurang Govind v. Bal Krishna Hari (1) in which, after
affirming what we all admit to be the law, that the burthen of proof
in cases of this kind is upon the plaintiff, that lenrned Judge
snys: ¢ The burden of proof being upon the plaintiff, what is he
required to prove ? Simply, that the cause of action acerued
within the period of limitation made applicable to the suit. This
is by no means equivalent to saying that a plaintiff in an action
of ejectment must prove that he hns been in possession within twelve
years. He may nothave been in possession within twelve years, and
yot the cause of action may have accrued within that period. If
& man buy a piece of open ground, he is not bound to enclose it
or to 'build upon it, or formally to take possession of it ; nor, if
he do formally take possession of it, is he bound by subsequent
acts to proclaim the continuance of his ffossession. So long as
the land remains unoccupied, his rights are not interfered with,

(1) 6 Bom. H. C. A, C, 125 st p. 128.
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and he is not called upon to assert them. e has no caunse of
action, and there is no person whom he could sme. His cause of
action nccrues when another person takes possession of the land,
and not before. If he has omitted to take possession of the land
himself, he may not be able to treat the intruder as a trespasser ;
but he can bring an action to eject him at any period within twelve
years from the date of the infruder’s occupation of the land.” I
do not understand these expressions to apply exclusively to waste
land, or to land of any other special character ; but to all cases
where the production of direct evidence of possession is sither
difficult or impossible.

I observe that Mr. Jastice Melvill in & later case, Moro
Desai v. Ramchandra Desai .(1) seoms to consider that the
Privy Council in the case of Radhs Gobind Roy v. Inglis, had
proceeded upon a view of the law, which was. inconsistent
with some earlier decisions of that learned tribunal, and also with
what had been the practice in the Indian Courts for many years.

1 am sorry to say that I myself fell into a similar mistake,
if it wns a mistake, in the case of Kally Churn Sahoo v.
The Secretary of State for India (2) which has been alluded to
in the judgment of my learmed brothers, I supposed, but on
a closer examination of the cases I think I erroneously sup-
posed, that there was some difficulty in recomeiling their
Lordships’ view in Radha Gobind's case with that which they
had lnid down in the case of Maharajeh Koowur Singh v. The .
Secretary of State for India (3) and other oases alluded to by my
brother Wilson. ’

I endeavoured in the case of Kally Churn Sahoo to explain
this apparent inconsistency, but I think I was wrong, and
for this veasort : this last case, 88 I mow believe, proceeded upon
the well known rule to which I have alluded, that a title and
seisin when onoe established must be presumed to continue in
those oases at any rate where there is no direct evidence of
possession, and where such evidence is, from the nature of the
cage, either difficult or impossible to obtain. 1u Radke Gobind's

(1) L L. R, 6 Bom., 508, at p. 510,
(2) I I, R., 6 Cale;, 725,
(8) 8 Moore's L A, 100.



VOL. IX.] CALCUTTA SERIES.

case the defendants, who apparently had first brought the bed
of the bhil iu guestion into cultivation, were presumably better
able than the plaintiffs to prove wheu and how the cultivation
had commenced ; and the case, when one looks at the circum-
stances of it, was just one of those in which the legal presump-
tion with which I have been deuling might be wusefully and
properly applied. ’

On the other hand, in the case of Malarajah Koowur Singh, we
find that so far from evidence of possession not being forthcoming,
a considerable body of evidence was adduced on both sides. No
less than eight witnesses were examined on that snbject for the
plaintiff, and nine or ten for the defendant, and their fiordships,
- after considering that evidence and the balance of probabilities

on either side, decided in favor of the defendant. It is obvious
that this was not a case in which the sort of presumption, which
I have described, could properly or reasonably have been applied,
and I may observe before leaving the consideration of that case
that I do not read one part of their Lordships’ judgment in the
sense that has been attributed to it by my learned brothers—1
allude to the sentence : ¢ The lands in question may have been
part of monzah Gopalpur, and, as such, might have been enjoyed
by his ancestor, and yet he may have lost by lapse of time his
right to recover them.” I do not understand this to mean; and
upon looking at the context I think it clearly does not mean,
that in the view of their Lordships the plaintifi’s ancestor #%ad
ever in fact been in possession. They meant to say that even if he
bad been in possession, he might have lost, by lapse of time, his
right to recover the property.

And I think also that the two other cases decided by the
Privy Council, Rajak Salib Perlhad Sein v. Budhoo Singh (1), and
Beer Chunder Jobraj v, Deputy Collector of Bhullooah (2), must be
looked at in the same light. In both of those cases we find that

- evidence was called on both sides ; and that their Lordships came

to a distinet conclusion upon that evidence. There was no -

necessity, therefore, and no reason, so far as I can see, for acting
upon. the prineiple for which I am now contending.
© (1) 12 Moore’s L. A, 276: 8, C,, 2 B. L, R, P, 0, 111,
(2) 18 W. R. P. C., 26.
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1883 But in Radha Gobind's case there was reason for acting mpon
Mamongp that principle, and it appears indeed to have been the first case, .
Aut KHAN gronegt all those to which our attention has been calle.d
KrAzd during the . argument, in which it became necessary for their
é\;gg; Lordships to resort to that pringiple. It will he found that in
the generality of cases of this kind, the parties as a rule ean and
do produce more or less direct evidence of possession, and when
they do so, the Court naturally and properly acts upon that evi-

dence without resorting to any principle of presumption.
For these reasons I hope, as Istated in the first instance,
that the difference which exists in this case between my learned
brothers and myself will prove to be one rather of principle than

of praotice.
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Hindu Law—Inkeritance—Desosnt of lands purchased by widow out of
income of life-estats,

Land purchased by a Hindu widow with money derived from the income

of ber life-estate passes, when undisposed of by her, to the heirs of her

husband as an inorement fo the estate, and not to her heirs ns property
over which she had absolute control.

"Baboo Mokiny Mohun Roy for the appellants.
Baboo Shoskee Bhusun Dutt for the respondent,

Tan facts of this case sufficiently appear from the judgment
delivered by '

Macrasrsow, J.—The question raised in this appeal is, whether
land purchased by a Hindu widow with money derived from the
incomte of her life-estate, passes, when uudisposed of by her, to

# Appeal from Appellate Decree No. 2003 of 1881, against the deoree of
Baboo Upendro Chunder Mullick, Subordinate Judge of Jessore, dated
the 27th June 1881, afirming the decree of Baboo Behari Lall

i ; . Mukerjee,
Munsiff of Jhinoeds, dated the 14th Febrnary 1881, s



