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there, Thede may no doubt.be such discord between #he meu.bex BONoHT

rand the other members o the family as to make it pmper that q;‘m
separate maintenance should be awarded. At.the sume tmd it . —
SUNDAKA
sould oot conduee to the peate ui tarw atls to endourage hmw"ox SYTAR
suparate maxnbenance orr the mere ground that shdre is mot AN

SADASIVA
such complete ha,rmuny i the’ house as to ensute’ che happiness A¥vps. JJ

of the claimant.  We have ho doubt thaf the court will in each
case be able to decide whether the discomfort is so serious as to
justify the award of separate maintenance and whether the
plaintiff himself (ov herself) was not so greatly respousible for
the discomfort complained of as to be disentitled to cluim sepa-
rate ma,iutena.nce. We cannot shut oor eyes to the fact that if
the plaintiff fels any small Annoyance in the family house it was
to a large exten} due to the conduct of her husband® whom she
probably seconded. She herself admits that she allowegd herself
to be controlled by him so far as to leave the house on pilgrimage’
without taking leave of the members of tha tarwad. On the
whole we have come to the conclusion that the plaintiff has'not,
established her mght to separate maintenance in this case. The
suit was instituted three years after she left the house accordiaig
to the finding of the Courts and about six years according to her
own case. We reverse the decrees of the Courts below and
dismiss the suit but, in the circuinstances, without costs in any of
the courts. The memorandum of objections is also dismissed.
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itker {1912) 22 3. L.J., 204, followed. "
Parpethi v Bomoran (1838) LLR, 6 “\la,d ,Juh, veferred to.
Y phiier—~The 2»‘1vuxzmnfafha\ am law of maintenance is thP same as the

Al o anthana law pr availing in South Canara. .

Sgeonn APreAL against the deerce of M. J. MureHY, the District
Judge of North Malabar in Avpeal Yo. 178 ¢f 1910, preferred
agaist the dearee of Bt S, SzsHA Ayysr, the District Munsif of
Canuznore, in Original Suit No. 450 of 1909,

The facts of this caze are stated in the judgment.

The Honourable Mz, 7. Richmond for the appellant.

The Honounvable M. J. L, Rosuriv, the Actmg Advocate-
General-for the first respondent. -

Jupext.—~The plmnhi‘ls in the spit are a Nair Jady and her
~chﬂdren and the zult is for maintenance for‘a,'p‘erﬁ')d of 27 months
agninsh their kavnavan and the other members” of the tarwad.
The plamtxfm are living with the husband of the first plaintiff
whn ig also the father of the other plaintiffs, The defence is that
as plaintiffs are liVing away from the tarwad house they are not
entitled to maintenance. There isallegation in the plaint that
the first plaintift’s husband is nob possessed of sufficieut means to
mdintain her and her children in comfort. The written state-
ment alleges that acccrding to the practice in North Malabar a
Nair 1ady is taken to her husband’s house after the potamur? or
maorringe and that, while she is living with her husband, she is
not entitled to any maintenance from her tarwad. The District
Munsif dismissed the suit on the ground that a member of a
Maramakkathayam tarwad is generally eatitled to maintenance
only while residing in the tarwad house and that the decisions
which have allowed separate maintenance to a member living
away from the tarwad do not cover & case like the present one.
He alse refers to Parvathi v. Kamaran(l) where it was held
that o male member of a Marumakkathayam tarwad is entitled
to an allowance for his consort and children living with him,
that is, in computing the amount to which he-s entitled for his
own maintenance the fact that he has to maintain a wife and
children should be takeninto acconnt. The Munsif then refers
to the fact that * the present day husband of a Marﬁmakkabhayam
female expects her to live with him and that it is even considered
derogatory for the husband to have to visit his wife in her house,”

{1) (1888) LI.R., 6 Mud., B41,
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He conuinnes : *“ I donob deny that indications of sulh nofions are®yorsv Avara

appareal in,the country$ but side by side svich such notiows, it B ororan
to be hoved, 1s also growing up another 11ot101r that the hus and ¢~

SuXDARS

.+1s 1e-p01;51b1-e for the bl]ngl]’lﬂ‘ up of hig ‘mfe and chil dxcn, AL Avy2r axp
‘busband who considers’ ﬁs derogatory to vmt hig wife in her ;;f:};‘b
houseoaghb cer t‘mvly to consider it dlwr aceful that his'wifg and .
children when living with®bim in his own house should be main-
tained ut the cost of the wife’s tarvad.” The Distriet Judge
called for a finding on the question whether the plaintifis were,
living with the first plaintiff’s husband with the express consent
of their, JJLarnarvan. The District Munsif submitted a finding
stating that it was the pﬂractice for the members of the wife’s
tarwad to semd :h.er. to het husband’s house in a formal® manner,
This necessayily indicates their consent. The Munsif observed
that beyond this there was no other consent. The Disfrivt Jrdge
is apparently of opinion that this did not amount to express
consens. We are unable to understand howspersons who send
their girl to her husband’s house can be said not to consentin
as express a manner as possible to her leaving themand living
with her husband. The important question that arisesTor decigion
is whether according to the Marumakkathayam law a wife living
with her husband in her hnsband’s house is entitled to mainte-
ance frem hertarwad. The Marnmakkathayam law of maintenance
which i3 the same as the Aliyasanthana law prevailing in South
Canara was reviewed at great length recently in a judgment to
which c¢ne of uswas a party [Maravadi v. Panikkar(1)], and the
conclusion arrived at in that judgment was that a member of a
tarwad who leaves the tarwad house for a justifiable or prover
purpose would be entitled to enforce his or her right to share in
the tarwad property by receiving maintenance out of it and faat
- separate residence conld not be a reason for refusing maintenance.
The basis of the right to maintenance bas been fully explained
there. It is palso judicated in that case that the desir-
ability of living with one’s husband is a good canse for a lady to
live away from the tarwad house. It was argued there that
custom was against it. The answer given was that the custom
of all members of a tarwad living together is only a social custom.
Some social customs may change without affecting the legad

L) =

(1) (1612) 22 M.L.I. 800.
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Mrrre Awca Vights of parlies.  All members of a tarwad are entitied to the
k2
{AOTATAN,
= - The onl1 way 1o w hich ajanior membe:r can receive benoficuub of

tarwa,r"l propertv aud are entided to the bex\eﬁu‘ot that property.

Sranana
Arrae the farwad propart} is by recewmw maintenance. - No decided- .
S~§::‘Dwx case has been brought to our nutlce where it was held, that a

svrar. 37, woman would nc‘)ﬁ‘ﬁe quithing her tarwad house fur a proper pur-
pose when she does so in order to reside with her husbaund. As
far as we are aware it is noi considered improper. On the other
“hand it is considered honvurable that a wife shonid live with her
husband if aghed to do so. The members of the tarwad also
consder it honourable both to themselves and to the iady who is
asked by "her husband to live with him that she should gomply
with his'wishes. Perhaps it shonld be added t}n}t Aan exception
sbonld be made in the case of some aristocratic families who
consider their own social position so high that -4t would be
derogatory to their ladies to quit their tarwadsto live with their
husbands at any rate in a case whers the husband is not of an
equally highrank. The general rule, however, is as we have
statad 1. We canwit, ’shv;refore regard that liviug with one’s
hoshand is'a good ground for A woman governed by the Maru-
my kkathayam law being compelled to forfeit her right fo main-
tengnce while she lives away fron the tarwad house, There is
no reason for supposing ohat the mere fact of her leaving her
family home to live with her husband must always be taken to
amount to o waiver of her right to maintenance. Neither she
nor her husband may be in position bo mal':e such waiver. The
Districi Munsif’s cbservation that Nairs who consider it proper
to take their wives to their own houses should feel it disgracefnl
that their wife and children should be maintained at the cost of
the wife's tarwad go=s too far. There is no doubt that every
honourable man would do his best to maintain his wife
and ehildren hiwgelf, but ibis no disgraes if his means will not
allow him to keep them in comfort. There is no reason why in
such circumstances the wife and children should not enforce
their legal moht to get maintenance out of px'Operty belongm g
to themselves and other members of their tarwad. Tt may be
that on the facts of a purticular case a waiver of the right to
maiatenance while o woman lives with her husbdnd, may be
properly. implied.  If the husband is rich and"able to provide
properly for his wife and children and if no demand fm"'f

~ [ .
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mantenance is ~mada on the farwad fova long time the Courh yerer Ao
'U. o
would be]’mnﬁzaﬂ n m!cvrmcr that there RS DO intertion fo mnke (pansx
a demand on & *Pv arwad for maintenane e, anf the Guestion thhw, N

R VIR
.there wag w waiver shoald “be -decided on the circursdanbos of ATYAR

vuch caze. Inthepresent cnse as alves arly observed.tlre plaintiffs 'S;U\,:i\lﬂ
state that the firse plaintii’s husband had not8efficient means to ATYAR .
provide adequately for har and her efildren, "This allegation

wag not traversed by the defendants.. Ik appears to us that the

District Muon«if did nobreally try the suit though some documents

were admitted in evidence. We must hold that ke was wrong in
dismissing the suit /n limine. The plaintilfs 2 to 4 arve minor
children of the first plaiitiff aud there can be uo reasonable
objection t6 their living with their mothar and father. We decide

that the plai?t-lﬂ"s are entitled to recover mainténance. We

raverse the decrees of the Courts below and remand thea suif, to

the court of first instavce in order that the amount to which

the plaintiffs are entitled for maintensnce ,may be decided.

Having regard to the fact that the law on the question

has remaived, at any rate till recently, in a somewhat unsettled
condition both parties will bear their own costs up to date.







