
tbere. There may no doubi.be sucli discoi’d between #ie meiL.bet *^unxhi 
rand tiie other menabers oi the fatidiy as make it proper.that 
separate inaintenauce should be aw arded. At»t!ie same lime it  
WjuId'u’ot^oBduce to the peace of tarw aiis to entourage S u it^o r 
separate^ maintenance oix the mere ground th a t is not
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such complete harmony in the fcouse as to ensuTe’ the happiness A trtK . J J . 

of the claimant. We have iio donbt that the court wilHn eaeh. 
case be able to decide whether the discfoinfort is so fserious as to 
justify tiie award of separate m aintenance and wJietiier the 
plaintiff himself (or hex'self) was not so greatly responsible for 
the discomfort complained of as to be disentitled to ckiwi sepa
rate maintenance. W e cannot shut our eyes to tiie fact th a t if 
the plaintiff leit any small annoyance in the family house it was 
to a large exten^ due to  the conduct of her hnsbanc^ whom she 
probably seeosided. She herself admits th a t she ailowq^4iei-s«lf 
to be controlled by him so far as to leave the house on pilgrimage* 
withoafe tak ing  leave of the members of th a  tarvvad. On che 
whole we have come to the conclusion that the plaintiff has'not^ 
established her rig h t to separate maintenance in this case. The 
suit was instituted three years after she left the house according 
to the finding of the Courts and about six years according to her 
own case. We reverse the decrees of the Courts below and 
dismiss the, suit but, in the circumstances, without cost.'  ̂ in any of 
the courts. The memorandum o£ objections is also dismissed.

APPELLATE , ClYIL

Befo'fe Mr. Jiistice Sundara Jyyar and Mr. JusUce 
Sadaswa A yyan

P. V^ M IjTH U  A.MMA and th eee  othbbs (Pe,4Intifb’s) A ppellants, , 193.2 .
^  Sept. SO.

P .V . G-OPALAN'aisd TwesTTy-iwo OTHBKS (Defendants)3<5BtONi>ENTs,^

IfalaharLaw—Ma.rtfmahkath^ya^ law of maintenance— Wife U m ngm  her h‘ils1>anSfe 
house,—Leaving tiincard’ hom e—Bight to mamtemncM Jr'pm,..her iarwm

Accolding to Mai’umakkathaijam law, a wifo li ving witii fier husb^ m Her 
husband's h-Oase is endcled to maiatena-itiee from b,©r tarwarci, i» the absence Of; 
any waiver to claim tLe saaie, as leaviag the hw se w liyfe with her

• band is a justifiable or*proper' purp>,se.
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MnXH'J Aiuia ^TaramtU FmilUr (1812) 22 liL L.J., :?09, followed.'’
r. Farvailur. KariiaTan (IBSS) I.L.S , 6 Mad.yi34l, rofwiTed to,

( i o T A h A ^ ,  j  T h e  JV faru inakkafchayaiB , l a w  o f  j n a in t e n a n c y  is  t h e  s a m e  a s  the
AI'p-Mantliana Lw_^revaiHr.g' in  Soath C anjira.,

Seconb Î'̂ Pi'EAL against tlie deciQe of M. J . MurphTj, tiie D istrict 
Judge of Norilj'M alabar in Appeal Fo. 173 cf 1910, preferred 
against the decfiree of P. S. Besha I^ 'yar, tlie District M unsif of 
Cannaiiorej in Original Suit I\o. 450 of 1909.

The facts of this case are stated in tlie Judgment*
The Honourab]e Mr. T. Richmond for tiie appellant.
The Honourable Mr. J. L, EosaricK the Actiug Adyocate- 

Geiierjilf’for tlie iij-st respondent. r ' *'
soxDARA J udgment.—The plaintiffs iu tlie syiit are a iN'air Jady and her 

"sadasi'va -claildreu ansd the suit is for Diaintenance for a period of 27 raonths 
Awae. jj. t ie ir  hamamn and tlie o tte r  members* of the tarwad.

,Tlie plaiiitiffR are living- with the liusband of the first plaintiff 
who is also tke father o£ the other plaintiffs. The defence is tliat 
as plaintiffs are lifing  away from tlie tarwad house they are not 
'entitled to maintenance. There is allegation in the p lain t th a t 
the first plaintiff’s husband is not possessed of sufficient means to 
m aintain her and her children in comfort. The -written sta te
ment alleges that acoording to the practice in N orth M alabar a 
Nair lady is taken to her husband’s house after the potamuri or 
marriage and that, while sha is living with her husband^ she is 
not entitled to any maintenance from her tarw ad. The D istrict 
Munsif dismissed the suit on the gfound that a member of a 
Marumakkathayam tarw ad is generally entitled to maintenance 
only while residing in the tarwad house and that) the decisions 
which have allowed separate maintenance to a member living 
away from the tarwad do not cover a case like the present one. 
He also refers to Farvathi v. Kamaran(l) where it was held 
that a  male member of^a M arumakkathayani tarwad is entitled 
to an allowance for his consort and children living with him^ 
that is, in computing the amount to whi-f.h he-is entitled for his 
own maintenance the fact th a t he has to maint8,in a wife and  
children shoald be taken into account. The Munsif then refers 
to the fact that the present day hnsband of a M arumakkathayam 
female expects her to live with him and th a t it  is even considered 
-derogatory for the husband to have to visit his ;svife in  her house/-*
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H e conanues ; I  do nob Aenj tliat indications of sncli notions are^McrBu ai»ia 
appare;it in .the couutrj^  bu t side by side *^vith sucli nobious, it> i|3 
to  be liopedj is &Iso growing up anotiier potioif tliafs tlie Iiuskm d * —
•is respoi^ibie for the bringing  uj5 of liis 'wife and cliitdrenl A, A y ^ a i i  a \ d

im sba’q,d-who considers'it deroffatory to visit Iii^ wife in  lier
* . - « . ,«» .AxvaEjJJ.

bouse oagM certainly to consider it disgraceful fiiat liis wif§ and 
cbildren wlien living witL*bim in his own house should be main
tained a t the cost of the wife^s tar\^ad.” The D istrict Judge 
called for a finding on the c|uestion A^hether the plaintifts TS'ere, 
liv ing with the first plaintiff^s husband witli the express consent 
of their Jiarnacan. The D istrict M unsif submitted a  finding 
stating  that it was the practice for the members of the wife's 
tarw ad to sead Jier.to her husband^s house in a formal® manner.
This necessai:;ily indicates their consent. The Munsif observed 
th a t beyoiid»tliis there -was Eo other consent. The Distritet J sd g e  
is apparently  of opinion that this did not amount to expre*ss
eonsenu. W e are unable to understand how* pei-sons 'who send
their girl to her husband’s house can be said not to consent jn 
as esp iess a manner as possible to her leaving: them and living 
with her husband. The important question that arises tor decision 
is whether according to the Marumakkathayam law a wife living 
w ith her husband in her husband’s house is entitled to mainte- 
ance frc-m her tarwad. The Marumakkathayam law of m aintenance 
which 13 the same as the Aliyasanthana law prevailing in South 
Canara was reviewed at great length recently in a judgm ent to 
which cue of us was a party [Maravadi v. Panikhar(l)'], and the 
conclusion arrived at in that judgm ent was that a member of a 
tarwad who leaves the tarwad house for a justifiable or proper 
purpose would be entitled to enforce his or her right to share in 
the tarwad property by receiving maintenance out of it and t'aat 
separate residence could not be a reason for refusing maintenance.
The basis of the right to maintenance has been fully explained 
there. It is ^Iso jndicated in that case that the desir- 
ahility of living with one's husband is a good cause for a lady to 
live away from the tarwad house. It was argued there that 
custom was against it. The answer given was that the custom 
of all members of a tarwad living together is only a social custom.
Some social customs may change without affecting the legal
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ll.uTn7 Abika I'iglits Qf parties. AH members of a tai-v;;a(I are 'entitlerl to tiie 
tiii’w a rd  p ro p e r ty  a u d a r e  e iu id e d  to  th e 'faau e fic 'o f tliafc property.

' Th%only way ic ivliicli ryanior member can receive beKeScout o£ 
"̂Aytar .the janvad property is by recei^’dng maintenance.-5^’ci-decided-• 

case has beeu broug-lit to our n«'tice wbere ifc _was IieJd, th a t  a 
Atyae. JJ. woman would not. be quitting her tarwad house for a  proper par-* 

pose when she does so in order to reside with her husband. As 
far as vve are aware it is iioi considered improper. On the other 
haad it is considfc^red hoiiuurable th a t a wife should live with her 
hiisband if asked to do so. The members of the tarw ad also 
consider it honoarable both to themselves and to the lady who is 
asked by her husband to live with him th a t siie should comply 
with his "wishes. Perhaps it shouid be added th a t exeeptiot* 
should be made in the case of some aristooratig families who 
coBrjider Ijiheir own social position so high th a t -it. would be 
derogatory to their ladies to quit their tarw adsto live with their 
husbands at any rate in a case where the husband is not of an 
ej^^ually high rank. The generHl rule, however^ is as w© have 
stated it. We cannot^ thereforej regard  th a t living with one^s 
liusljMid is 'a  good gTonnd for a  woman governed by the , M am- 
iflf:kkathayara law being- oumpolled to forfeit her righ t to main
tenance while she lives away from the tarwad house, Thei’e is 
no reason for supposing that the mere fact of her leaving her 
family home to live with her husband must always be taken to 
amount to a waiver of her right to maintenance, is'eitlier she 
nor h e r husband may be in position feo make such waiver. The 
Districts M unsifs observation that Nairs who consider it proper 
to  take their wives to their own houses should feel it d i s g r a c e f u l  

th a t their wife and children should be maintained a t the cost of 
the ^wife’s tarwad gojs too far. There is no doubt th a t every 
honourable man would do his best to maintain his wife 
and chiidrBQ himself, but it is no disgrace if his means will not 
allow him to keep them ia comibrt. There is no ro iison  why in 
such c irc u n is taT ic e s  the wife and children should, not enforce 
their legal right to gf t̂ maintenance out of property  belonging 
to themselves and other members of their tarw ad. I t  may be, 
that o n  the facts of a particular case a waiver of the rig h t to 

'Oiavatenance-^diile, a ,woman lives wntli her husband,, may be 
properlyjmplied.^ If  the , husband is rich and^able to provide 
properly for his wife and children and if no demand
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n if iin te n a iic e  is  -m a d e  on  ib e  ta in v ad  f o r a  long* t im e  t l ie  C o u r t  jei’t t c  Slmma 
w o u l d  "be j u s t i ' f i e d . i i i  i i i f e i- ’r iB S ' t h a t  tL e i* e  d .o  i n t e n t i o n  Co. m a k e  jr *

a  d e m a n d  oi! fc-lieitarwacl For inaint.er!a,rice, b u t  tliQ C n estio ii w lif^ J ie r „ ■— z
l i ,  , . " ® . Sc.n'Tj.-vra

■ tliere' w a;5 a,..waiver sh o u ld ' l i e 'd e e id e d  on tlie'^circumstana.i,*:^ o f ayva!; 

each case. In  fchepre-eeife case as already observed.ths jflaintiifs 
s ta te  th a t the first plaiiiiiff^s husband liad aot^^ijffieient means to actae, jj . 
provide adequately for i o r  and her cluldren. This allegation 
Avas not traversed, by the defendants.. If:- appears to iis tlia t the 
D istrict Mrm-if did notreaJly try  the suit thouo'li soBie dooameafcs 
were adm itted in evidence. W e must hold that he was wroBg in 
dismissing the suit in limine. The plaintiffs 2 to 4 are iBinor 
children of the first plaiutiff aiid tliere can be-i no reasonable 
objection to tlieir living witli their iDother and father. W e decide 
th a t the plaintifi's are entitled to recover nminteTiance. We 
reverse the iiecrees of the Courts below and remand tlie® suiij, to 
the eonrt of first instance in order th a t tlie amount to A '̂hieb 
the plaintiffs are entitled for maintenaiice . may be decided.
Having regard to the fact that tlie law on the question 
has remained, at any rate till recently, in a somewhat unsettled 
condition both parties will bear their own costs up to date.




