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*APPELLATE CRIMINAL,

Before Sir Ralph Bénson, Cficiating Chief Justics,
and JMr, Justice dyling,

THE PUBLIC PROSECUTOR, Apreriant? 1812,
July 24, 25,
. 26,.29, 30 and
ABDUTL HAMEED AND TWENTT-TWO GTHERS (Acousep IN August 2.

SrssioNs Cases Nos. 40 awp 55 or 1811, Commsartorm), Accugep.*®

Oyiminal Procedure Code (4et XIV éf 1888), ss. 297, 803 and 304—Trial by Couri,
of Bessiong— Verdics, how to be taken, where many accused and both jury end
agsesso¥s charges,

Section 207, Oriminal Procedure Code (&cf XIV of 1898) epsciically
enacts that the Jndgp ghall only charge the jury * when the case for the defence
and the prosecutar 8 z-eply are concluded.”” Where therefore tih Jndge heard
argnments and took verdicts as regards certain accured and subsequenﬂy went
on to hear arauments and take verdicts ag regards other accused :

Held, that the procedure adopted was irregular.

The verdict of a jury wust be taken collectively gpon charges triable by
jory even where the jury mway be sitting as nseessors to try other charges
triable by assessors. *

A jury having delivered a verdict may not be again asked to‘considar.tha.y
verdict. It may only be questioned to find out what in fact the verdmt is,
Criminal Procedure Code, sections 803 and 304, digcussed and explained.
Appesr under section 417 of the Code of Criminal Procedure,
presented against the judgment of acquittal passed on the
aceused Nos. 1, 2, 8,4, 5, 8,9, 10, 12, 14, 15, 17, 18,19 and 22
in Sessions Cases Nos. 40 and 55 of 1911 by F. H. Hauxerr, the
Sessions Judge of Coimbatore and referred under section 807
of the Code of Criminal Procedure by the Sessions Judge of
Colmbatore Division in cases Nos. 40 aud 55 of the calendar for
1911 as regards accused Nos. 6, 7, 11, 13, 16, 20, 21 and 23.
Tho facts of this case appear in the judgment helow.
The Honourable Mr. J. L. Rosario, the Acting Advocate-
General, for the appellant.
The Honourable Mr. T. Richmond for the accused.
J UDGMENT. —This" appeal and reference arise ont of what is Bensow, As.
‘known as the Coimbatore Moburrum riot which ocourred on the ﬁfmf},“’;
evening of January 12¢h, 1911, But briefly, the facts are as
follows : '
- January 12th was the last day of the Mohurrum festival,
in connection With which it is usual for men and boys to paint

* Criminal Appesl No. 8 0f'1912 (Reference No. 17 of 1011).
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and disgui's,qa themselves in imitation_of tigers and to dance’ in
the public streets. On the afternoon of the day in question the
Coifubatore Towi Inspector began (so far as appeals) to enforce
an old oxder of the Disfrict Magisitate embodied in a book of
Standing Orders (Exhibit &) ywohibiting persous from thus
dancing, as tigere without license frem the police. Between
aboni 5 and 6 ¥.m. he stopped the dancing of five unlicensed
men ; the last two of whom are the present second and twenty-
third accused, These men were danciﬁg near the station, and to
secure compliance with his command the Inspector first took
away the “ tails ” they were wearing and -then partially washed
the paint of their faces. The two fnen nevertheless resumed
dancing, and the Inspector incensed at their disobedience,
appears to ave gone out and beaten them 'WH'tP a stick. By
this time a considerable crowd had collected and the “ taboot
pfo’cessioﬁ in its progress through the town had arrived close
to the station. Apparently the processionists sympathised with
the “ tigers ” and “declined to proceed unless the tails were
testored. Matters began to look serious, and the Inspector,

. whe had retwed to his room upstairs in the station, wrote a note

to the Reserve lnspector calling for assistance. The exact time

" at which this note'was written and at which it was despatched

is not clear ; but the Inspector appears to have given the mob to
understand that he had sent for the reserve, probably meaning
to frighten thew. Unfortunately it produced the opposite effect;
they realised that if anything was to be done no time must be
lost, and made a rush for the station shouting “deen, deen.”
The small foree of coustables who endeavoured to stop them was
driven back with sticks and stones; aud the mob entered the
station. Home of the police took refuge upstairs, others in the
Station House Officer’s room below, This was forced open and a
bonfire was made in the road in which a good deal of the
station furniture was consumed. The record room was fired and
the records burnt ; and the staircase was~ulso Set fire to, so that
the Inspector and his companions upstairs were inn considerable
danger of their lives. The Inspector escaped by the roof and
one or two others from a window, but the remainder, including'
a Huropean lady, the wife of an Kuropean Sergeant of the Reserve

"Police, were-only rescued by the arrival of the-Police Reserve at |
“about 740, and ¢he dispersal of the mob.
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Upon” the® above fasts, which are deposed® to by 25

prosecution  witnesses #nd are practically beyond d1spute.

23 persons Who are sa.ld to have been members of the mob
which attpcked the staion’ hgv been put or’ their t'na.l“fm
offences under sections 147, 152, 436 437 and 149, Indian Penal
Code. A jury was empaflelled to try the chafée under section
457, the jurymen sitting as®assessors on the other uhmges A
majority of the jury found cight of the accused (Nos. 6, 7, 11,
13, 16, 20, 21 and 28) guilty of an offence under section 457, and
the rest not guilty. The Judge disagreeing with the verdict of

“ guilty ”’ has referred the case of the above eight persons for
the orders of this court unller section 307, Criminal Procedure
Code ; and has éu_:quitted the remaining accused on all the
charges. From his judgment and the letter of regeronce, he
appears to be of opinion that no offence whatever jas been

brought home to any of the accused persons. Government, on

the other hand, has appealed against the agquittal of the 15
accused whom the jury found “ not guilty.”

As far as the case of the eight persons found guilty by the
jury is concerned, the effect of the reference is to opefl up #lie
whole case and to render it our duty to consider whether the
evidence against each is sufficlent to justify a conviction for all
or any of the offences charged. Butf as regards the others, who
have been found “not gnilty,” we can only go into the evidence,
if we find such misdirection in the charge or irregularity in the
procedure, as wonld, in onr opinion, have ocecasioned a failure of
justice. This, then, must be the first point for consideration.

Now, as pointed out by the learned Advocate-General, the
procedure of the Sessions Judgn is distinctly irregular in more
points than one, Tt is thus set forthin paragraphs 5and 6 of
bis judgment:

« After the evidence of the prosecution was closed, | asked

the vakil for the defuu,e to examine, in the first instance, certain
witnesses who he stated would prove clear alibis for the eight-
eenth and mneteenth accused as these witnesses seemed to be
the principal witnesses on whom he relied. There was a host
of other witnesses cited for the defence, and it seemed to me that
the quickest way of getting through the case would be for the
ava.klls and myself fo sum up first on the case genemlly, and then
on the case as against bach of the accused, one by one, lea,vmg
52

Jigis:3 Ay
PROSECUTOR
T a
o4 BDUS,
HamzED.
——-
Beksox, Ae.
C.l., AND
Aviive, J.



588 THE INDIAN LAV REPORTS, [YOL. XXXVL

posnic | it to the jury to say if they wished tohear the Witnesses for the
FPROSOUIOR defence cibed by him or were ple)ared 10 find -that the
ABPUL - prosecution had’ not made out a case againsh him. This

HaMEBED,
- »rocedme was followed until the case of the sixth aceuséd was

’E\E‘:\;i’r’ reached. "By that time it appeared that too much time was taken
Avuse, J. up by speeches and as the vakil, who represented all the
accnsed, then stated that be intended examining only a few of
the host of witnesses cited, he was asked fo examine them at once
in a batch. After all these wiinesses had been examined, the
vakils on both sides summed vp once for all. I then summed
up first generally on the facts fo rec all the salient poings in the
case to the jury, and after that with reaald to the evidence for
and against each accosed person, starting, Jdrem the sixth
accused.”

-It & mo doubt desirable that the case against” each of the
several accused should be clearly and distinctly presented to the
jury, and the procedure laid down in the Code is quite compatible
with his being done. But section 297, Criminal Procedure Code,
-specifically enacts that the Judge shall only charge the jury “when

“thé-case for the defenee and the prosecutors reply . . «
are concluded,” 4.r., after all the evidence has been taken on
both sides and counsel on both sides have finished addressing
the jury. The Judges charge to the jury in the case of accused
Nos. 1 to § was clearly premature and contrary to the sections
above quoted. The Judge was no doubt swayed by the laudable
desire to save time; bus, as he himselt adrits, that object was
not attained and as he further acknowledges (paragraph 98 of
his charge to the jury) in at least one instance arguments adduced
on behalf of one accused (sixth accused) led him to materially
alter his view of the reliability of certain evidence against earlier
acoused, in whose case a verdict had already been recorded.

It may be afgued that this irregularity cannot be said in
itself to have affected the issue of the case; but the next
divergence from the procedure laid down i in the Code is of 4 more
serious nature and is opposed to a fondamental prmclple of the
scheme of trial by jury. Section 808, Criminal Procedure Code,
says that « the jury shall returna verdict on all the charges” and -
by “ verdiet ” should be understood the collective opimion of the
jury as & body, urrlved at after mutual oousul%ablon and ascer«
tained a.nd a.nnounced by the foreman. In Oases of dma,greemant
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*
among the jury, the individual opinions of memberd arc_mnever
intended. to be chsclose?ﬂ In the present case except in the
case of accused Nos. 1, 2, 4 and 5 regarding whom the proced’ure
adopted issnob certain, the recora raakes it cleas’ that nd \eﬂhet
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in this sense has been récor: u(:‘d at all In the case o accused B’E‘j""jﬁ

Nos. 6 to 23, the Judge Has called on each ndémber of the Jury
individually to answer a Series of guestions, 0; which he was
turnished with a typed copy and whick run as follows :

“(1) Do you find this accused guilty of any offence?
(2) If you find him guilty of any offence, then what do you find
was the common object of the unlawful assembly at the time
when it is proved by reliable evidence he was last seen in the
unlawtul assembly ? (3) What offences, if any, do you find were
committed by the accused personally ¥ (4) Do you find on the
evidence that any other members of the unlawful assembly
committed any other offences, besides those, which this accused
personally committed during the time this accused was a member
of the unlawful assembly? (5) Do you find on the evidence that

this accused knew that such other offences as were committed b5;
other members of the unlawful assembly during the time lie was -

still a member of the assembly were offences likely to be com-
" mitted in pursnance of the common object of the assembly at that
time t”

In the case of the third accused, these questions do not appear
to have been put; but the individual opinion of each member of
the jury has been redorded as to the accused’s guilt of an offence
under section 457 as well as of offences triable with the aid of
assessors. In other words he has treated the jury exactly as if
they were assessors in relation to the charge under section 457,
except that he has not felt anthorised to override the opinion of
& majority of them where it is in opposition to his own.

1n the case of the third accused, there is 2 further seriouas
irregularity. As regavds the offence under section 457, Indian

Penal Code, three of the five jurors expressed individual opinions-

that the accnsed was guilty. As already explained, this can
hardly be regarded asa “verdict > in the proper senss of the
term ab all; but if it be so treated, it is perfectly clear and
specific and' the only course open to the Judge were either to_
accept it or to refdr the case to the High Court under sectxon
307, Criminal Procedure Code. He has done neither : bus on the

Arrrw J.
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~ day following that on which these opinions were retorded has twice

(plestloned the j Wy, the second occas™dn being after a verdict
{or whah passed fer a verdict) of “not guilty ” hld been returned
regey clmg the fourth accused. ’ : Under section 308, - Ciiminal-
Procedure’ Cade, © the Judge may ask the jury such questions
as are ne‘cessary'to astertain what theif verdiet is ” and under
section 304 “ when by accident or “mistake a wrong verdict is
delivered the jury may before or immediately after it is recorded
amend the verdict,” but it has been repeatedly laid down that

the J udge is only entitled to question the jury as to their verdict

where it is ambiguous or inzomplete, which was certainly not the
case here: nor was it a case within the scope ~of section 304.
The Judge’s procedure was therefore at variance-with the law,
and we may add that even the final answers of three of the five
jurcrs which the Judge interpreted as a verdict of ““not guilty,”
are not consistent with each other on a proper view of the law
and can only have been given under a misapprehension of the law
in a very important particular to which we shall refer later on.

[Their Liordships here considered atlength the Judge’s charge
to the jury and held that it contained numerous exaggerated and
unfair comments upon the prosecution case. The judgment
continned ] ~

‘We can only come to the conclasion that the cumulative
effect of snch comment amounts to positive misdirection which
the irregularities in the procedare whieh we have previcusly dealt
with and in particular the individnal questioning of the jury are
such as to render it certain that they would exercise a most
potent influence over the "decision of the jury in the case of all
the accused. It therefore becomes necessary to examine the
evidence in the case of the acgnitted persons as well as in the
case of the eight convicted persons referred by the Judge under
section 807, Criminal Procedure Code, in order to ascertain
whether the verdict was erroncons and amounted to amiscarriage
of justice. Their Lordships here consxdered the evidence and
held that in the case of accused Nos. 3, 4, 8, 9, 14, 17 and 22 the
acquittal by the jury was erroneous and was due to the mizdirec-
tion of the Sessions Judge, and under section 428, Criminal
Procedure Code, found them guilty of the offences charged.

In the case of acoused Nos. 6, 7, 11, 13, 16, 20 and 21 also
their Lordships convmt.ed them of all the ofFencas charged. Kach
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of these accused»was sentenced to two years rigorofls i 1mpmson- * Ponuts
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Accused Nos.- 1,2, 10 12, 15, 18, 19 and 28swere acquittved.] «AsnY,

- v . Hamerp.
BeNsoN, Ac.

C.1., aND

Axring, J.

APPELLATE CIVIL.

Before Mr. Justice Sundara Ayyar and Mr. Justice

Sadasiva Ayyar.
V.T. KUNCHI AMMA axp*rive oTHEgs (DeFExDANTs Nos, 2 10 7), 1812,
APPELLANTS, A:ggsg .8
kAN e et s

V. T. AMMUT. AMMA axD avoruer (PLArsizr 4D FiRst DeeskpanT)
ResPoNDENTS ¥

Malaber Law—TWant of hormeny emonyg some mcmbars——szpa:ra.ta living of one
—When:eutitled o separale mainienange.

A junior mewber of a Malabar tarwad leaving the tarwad hasse on the
ground that he or'she’does not feel quite comfortable there or is not able to five
there in complete harmony with others so as to ensure happiness is net entitled
to geparate maintenance if he or she was responsible for the d_jl_}i:omfort
complained of. When a junior member willlbe entitled to separute maintenance,
considered.

Secoxp APPEAL against the decree of K. Impicmowxt Nair, the
District Judge of South Malabar at Calicut, in Appeal No. 59
of 1910, preferred against the decree of T. V., Naravavan Narg,
the District Munsif of Ottapalam, in Original Sait No. 294 of ‘
1908.

The facts of this case are clearly stated in the Judgmen’n

The Honourable Mr. J. L. Rosario, the Acting Advocate-
General for the appellants.

" K. P. M, Menon for the first respondent.

Jupeurx ~This is & snit by alady belonging 0 a Marumak- S
kathayam Nair farwad in-Malabar for arrears of maintenance and Af.gf;‘fgb‘
the question debated between the partiesis whether the circum-. ﬁ;gi:‘l"ijg

" stances under which she left the house and lived away in a sepa- >
rate’ house during the period for which she claims maintenance

L -
¥ Becond Appeal Ng. 336 of 1911.
-
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