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APPELLATE CIVIL.

Before Mr. Justice Sundara Ayyar and Mr. Justice
Sadasiva” dyyar.

KAKDASAMI PILLAL (First DEFENDANT), APPELLANT,
.

NAGALINGA PILLAT anp wive orueRs (Pravtirrs Nos, 1 4xp 3,
Segoxp DEFENDANT, AND THE LiEGAT REPRESENTATIVES OF THH
Finst Ruspondrnt), RESPONDENTS.*

e
Estoppel — Buvidence” dct ( I of 1872), sec. 118— Sale to plaintiff by B of land ns his—
Attestation by A with Inowledge of the con'en's, when he 1as the owner,

effect of —(ivil Procedure Code (Act XIV of 1882), sec. 317 Prandulently.’

I A, ~ith the knowledge that the recital in a sale-deed that the land, thereby
conveyed, bexrlongg to B and is in his (B's) enjoyment as owner, attests the aale-

"deed executed by B in favour of the yplaintiff he is estopped from setting up

thereafter his title to th¢ land, even though he (4) might be the certified pur«
chaser of the same in court auction.

Sarat Chunder Dey v. Gopal Chunder Leha [(1892) L.R., 19 L.A., 203 at pp.
215and 2:6], followed. )

Oairneross v. Lorimer, [8Macq., 829)] and Carr v, London and Nerth Westarn
Railway Company, [ (1875} LK., 10 C.P. 807 at p. 317], referred to,

Buxpara Avvar, J—Obitor : No actual or verbal representation is necessary
to give rise to estoppel. It is no contravention of the rule enncted in section 817,
Civil Procedure Code (Ach XIV of 1882) to hold that 4 is estopped in such a
£ase as even g title acquired by a statute may be waived jrst like a title under
& private eonveyance, It is fraudulent within the meauning of section 817, Civil
Procedure Code on A’s parh to have obtained a sale certificate in hig name after
his attestation.

Abdul Axiz v, Kanthu Mullik, [ (1911) LL.R., 38 Cale., 5127, Eréxhnan Chetty
v. Vellaichami Thevam. [ ((911) 21 M.L 3, 1077], Madras Hindn 3utnal Benefit
Permanent Fund v, Ragave Chett, [ (1896) LL.R., 19 Med. 200}, Bishan Dial
V. Ghazi-ud-din, [(1901! LL.R., 28 AlL, 1758], and Nonappa v. Swrappa [(1888)
LL.R., 11 Mad, 234), distingnished,

BapasivA AYYAR, J. Obiter: Section 317, Civil Procedure Code, will baa bar
only if pl.intiff is obliged to set np as part of his case for relietthe plea that 4
purchased in court anction as benamidar for B. After the Transfer of Property
Act no waiver or transfer of rights can be recogrised in the cpse of immovable
property in the absence of a registered instrument. Having régard to Thé
ordinary course of conduct of Indians in this Presidency, attestation by s person
who has or claims any interest in the property covered by the document must
be treated primd facie asa representation by him that the title and other faots

Fg)

* Second Appeal No. 182 of 1910,
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relating to title recdted in the dogument ave true and will not be dispnted by
him in favour of the obligee nnder the dosument. .

Srcoxn ArpsaL against the decree of F. D. /. OrverEen, the
District dndge of Tanjors, in Appedl No. 42 of 1909, ﬁpleferred
against the decree of T. }.\HISHI\AS\‘\AMI NAYUDU the District
Munsif of Mavavaram, 1t* Original Suit No. 1 of‘ 1908,

The facts of this case are set out in the;udgment of Suxpara
AYyag, J. 7

The Honounrable Mr. T\ V. Seshagiri dyyur for the al‘)pella.ut.

T. R. Venkatarama Sasiri for respondents Nos. 4 to 6.

Suxpaita Avvar, J.—TLhe suit in this case is for restraining
first defendant from interfering with the plaintiffs’ en]c»yment of
certain lands. The plaintiffs obtained a sale of it fr rorg the second
defendant in 1906, Prior to the sale the land had been sold in
execution of a decree against the second defendant jp %@ small
cause suit, ‘The first defendant was the anction purchaser. The
anchion sale took place in June 1904,  Admijtedly the land pre-
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viously belonged to the second defendant. The plaintiffs’ case is

that the anction purchase was really for the benefit of the second
defendans aud that the first defendant was only a Benamidar.
This plea has been npheld by both the Courts. The first defend-
anb set up his own title to the land as the real purchaser and he
contended that section 317 of the Civil Procedure Code was a
bar to the plaintiffs’ suit. Both the lower Courts held that
section 817 was not applicable in the circumstances of the case.
There wus an issue raised as to whether first defendant was estop-
ped by his conduct from questioning plaintiffs’ title. 'The
conduct referred to consisted in tie first defendant allowing the
second defendsnt to remain in possession of the land for a period
of about three years after the auction sale withont taking any
steps to assert his own title and in his abtesting the sale deed
executed by second defendant in plaintiffs’ favor (lixhibit C). The
first defendant stated that he made the attestation without any
knowledge of the contents of Exhibit C. But his story has been
disbelieved By both the Courts. T am of opinion that this
appeal may be disposed of on the issue of estoppel, Exhibit G
was executed on the 9sh July 1906. - Till then the first defendant

did not take steps to obtain a sale certificate, although the sale

"took place in ApMl 1904 and it was confirmed in June 1904.
His application for a certificate was made in 1907 afte® he had
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avtested Bxhibit C. Now Exhibit C recited that the land belonged
to the second defendant and was in his enjoyment. And this
document as fornd by the lower Courts was attested by the first
defendant with-full knowledge of its contents. The District
Mansif tound more against the first defendant. He was of
opiuion §hab therd weére good reasons to believe that ‘it was the
first defendant -who bronght about the sale and it cannos therefore
be doubted for & moment that his attestation and also that of

his nndivided son were obtained as security for the vendees in
token of the first defendant having admit-ed that he was only a
bemamidar i1y respect of the land purchased in Court auction and
which wrs with his full kuowledge ard consent included in the
sale deed.” The Disiriet Judge does not say that 1t was the first
defendant whn brought about the sale-deed. -If he did so there
could beno doubt that first defendant would be "estopped from
msmtmu his own ownership, subject to #n argument of Mr. Sesha-
giri Ayyar which 1 shall hereafter notice that the rule of estoppel
is not applicable to"such u case. There are noreagons te believe
that the District Judge did not really agree with the District
Munsif in his observation as to the part taken by the first defend-
ant"in the matter of the execution of the sale-deed (Exhibit C).
But it s vor necessary to rest my judgment on the assumption
that the Disirict Judge intended to agree with the District
Munsif. It would be quite enough if the fivst defendant with the
knowledge of the recital that the land belonged fo the svcond
defendunt and was in his enjoyment as owner attested the sale-
deed executed by him to the plaintiffs. In the leading case of
Sarat Churder Deyv. Gopal Chunder Laha(l), the Judicial Com-
mittee of the Privy Couneil expounding the law of estoppel observe:
““The principle on which the law and the statute rest is, that it
would be most inequitable and unjust to bim that if another, by a
representation made, or by conduet amowuting to o aepresentutzon

has induced him fo act as he would not atherwise have dous, the
person who mado the representation should be aljlowed to deny or
repudiate the effect of his former statement, to the loss aud
injary of the person who acred on it.” It is guite clear both

from this exposition and from the words of section 115 of the
Indiau Evidence Act, themselves that no actunl verbal represénb;

ation is necessary tu give rise (o estopvel. ltr is quite enongh’

-
(1) (1892) LR 19, L1, 205 at pp. 215 & 216.
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that the conduat of & party leads another to act in the belief that sEAxDas Y
he usserts no claim to the pr operty A passage from the judg- . *
ment of Lord CampeELLin Cairneross v Logimer(l) is citd by , —

- -2
SoXDARS

$he Privy Council in the judgment. *“I amsof opinion that, sy, 5.

generally spesking, if a party® hading an interest fo preverit an
act being done bas fullsnotice of its havirky.been done, and
acqniesces in it, so as tosinduse a reasonable belief that he
consents to it, and the position of others is altered by their
giving credit to his sincerity, he has no more right to challenge
the act to their prejudice than he would have had if it had beens
done by hjs previous license.” Their Lordships go on to say :
* These words were usdd with reference mainly- to acts
indicating only subsequent consent to an appointment which bad
been made, and-which might have been objected to when
originally maae but they apply @ fortioriin a case like_ the
present, where uhe person estopped was a party to the t¥ ausactan
itself, which ke, or others taking title from him, seek to challenge
after a considerable interval of time.” IR Carr v. Loundon
and North Western Railway Company{2), a very leading decision
on the question of estoppel the following was one of the proposi~
tions laid down: © Another proposition is, that, if a man, whatever
bis real meaning may be, so conducts himself that a reasonable man
would take his conduct to mean a eertain representation of facts,
and that it was a true representation, and that the latter was
intended to act upon it in a particular way and he with such
belief does act in that way to his damage, the first is estopped
from denying that the facts were as represented.”” Here at the
time of the execution of Exhibit C the first defendant was the
ostensilile purchaser at a court auction. The sale-deed was
executed by the second defendant. Not ouly the first defendant,
but his son also attested the document. It is impossible to
doubt that the object of the attestation was fo reassure the
plaiutiff in taking a sale deed from the second defendant when
the ostensible purchascr at the auction sale was the first defend-
ant, We have no hesitation in saying that the first defenslant
must be held to be estopped from asserting Lis own title to the
Tand,

It was argued by Mr. Seshagiri Ayyar that section 317
embudies a rale of public pol ey and that there can be no estoppel

= -
{1} 3 Maoy, 820, (2),( 875) L.R., 10, C P., 807 nt p. 817,
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contravening that rule. In my opiuivn there is fio contravention
at all of the rule in section 317 in holding that the fitst defendunt
is e%ﬂppud Séction 317 lays down the rule that where property
18 brought to salt in Cowt auctibn a sni cannot be inetituted on
the ground -that the defmdant was only a benamidar for
the plaintiffs, The nbmost that could “be said in favour of the
firgh defendant e that the effect of fhe section is to create some
sorb of title in him though this position is denied by the
respondent. But assuming it to be so, what is there fo prevent
a person who gets title, we shall suppose under a stature, from
afterwards allowing 1 to be sold as the property of another
person ¥~ I can find no reason why he should not do so any
more than why a person having a title under a private eonvey-
ance should not allow it to Le sold as the ].mpez;h, of another,
The cases cited by Mr. Seshagiri Ayyar, viz., Abdul deiz v. Kanthu
Mulli(1 , Krisnan Chetty v. Velluichamy Tevan(?), and Madras
Hindu Mutual Benefit Permanent Fund v. Ragava Chetti(3),
ate all iuupplicu-ble‘ to the case. The atterpt there was to get
behind the very rule itself enacted by the statute by setting up a
“eonpention of estoppel. 1 might also put this judgment om
another gronnd. Section 317 provides, “uothing in this
section shall bar a suit to obtain a declaration that the name
of any person certified us aforesaid was inserted in the cert‘ficate
fraudulently.” After the first defendant attested Exhibit ©
which distinctly stated that the land belonged to the second
defendant it was frandulent on his part to have obtained in 1907
# sai6 certificate in his own name.

On these grounds the Second Appeal must be dismissed with™
gosts.

Bspasiva Avvar, Jo—As many of the questions argued in the
Second Appeal are important questions, I do not think it in-
appropriate to add a few words of my own, If the plaintiffs are
obliged to set up as part of their case for relief, the allegation
that the first defendant wade the purchase benamt and cannot
succeed except by proving that fact, Jam inclived to hold that
section 317 will be a bar to the suit. 1 agree with the observa-
tions in Bishan Dial v. Ghazi-ud-din(4), that although section -
817 should be construed strictly the words of the section ought

(1) (3P11) LL.B., 38 Calo, 512. - (2) (L9t1) 21 M.LJ., 1077,
(8) (1896) LL.R., 39 Mad,, 200, {4) (1001) LL.R.. 28 All.. 175,
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to be given effect to if they apply ap’dy to the plaint put
forward by the plaintiff and I am also 1ot inclined to try to
whittle awe wy the effect of the section as’ hdm been done
in some sases by excluding hqm its opemmon cases Frherethe
suit iz brought against the purcha~el ] reyxeseﬂtatw& and
agsignee. Lalsoagree wmh Mer. Seshagiri Aﬁ'ya,r that after the
Transfer of Property Act fo waiver or transfer ot rights can be
recognised in the ease of immoveable property in the absence of
a registered instrument. Hence the observations in Honappa v.
Surappa(l), may not apply to cases of alleged transfer by the
subsequent conduct of the, benwmidar or by an agreement with
the benamider, if such conduct or agreemeut took place after
Act IV of 82 came into force. It is also clear as decided in
Krishnan Chefty v. Vellaichami Thevan(2), that estoppel by
itself caunob form the basis of the cause of action ,01° claim.
But in thig case, the plaintiffs are in possession; possession s
primd focte evidence of title ; the second deteydant had conveyed
all his rights to second plaintiff and plaintitt’s vendor and could
not therefore deny plaintiff’s title; and if the tirst defendant as

contended in paragraph 6 of the plaint is estopped by his’

conduct from asserting any title as against the plaintiffs, the
plaintiffs need not rely at all upon and need not prove the
aJlegs;;mn that their title is based upon the fivst defendant having
purchased in the court auction sale as the lemamidar of
second defendant. They need only prevent the second defendant

from claiming any title under the court auction purchase and

this they could do by setting up the doctrine of estoppel. -

As regards the guestion of estoppel also, though the District
Judge does not in so many words say that the first defendant
himself brought about the sale made by the second defendant to
the second plaintiff and the first plaintiff’s vendor, he says ¢ it is
possible to concur generally in the Lower Court’s conclusions *
except as regards two matters. One of the conclusions of the
~ Distvict Munsif in which the District Judge evidently go coneurs

seems to be thht the first defendant did bring about the sale and-

did not merely attest the docament (Exhibit 0)
T am also of opinion that having regard %o the ordinary
: course of conduct of Indians in this Presidefney, attestation by.a

W (1885) LLR,11 Maa,.m (@) o1y 2 M.LT, 2047,
50 -
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Kawoasan  person who has, or claims, any inteves in the property; covered by

Faamrmva,, the document must be.treated primd facic as a. representation by
S him that the titie-and other facts rel%bing to title Yecited in the
b 91VA

AvzaR, J. document are true and will nof he disputed by him gs againgh
the obligee under the document.

I therefore ¢omcur in the conclusio® that the Second Appeal
must be dismisfed with costs.

APPELLATE CIVIL.

Before Mr. Justive Sundara dyyar and Mr. Justieg Nadasiva

Ayyar,
Fal 12}52- a G VEERAYYA (MisoR DY MOTHER AND WEXT FRIEND Nanikiy,
an
ygg,' PraiNmier), APPELLANT,

—

@,
G. GANGAMMA. (Dyrexpant), RespoNpent.®

" Limstation. Act (IX of1408), sec. G and art, 125— Widow's alienation—Right of
several revergioners, independent—Not questioned by deceased father for fwelve
Years—Right «f minor son io question ofter tiwdve vears but within three
years of atlaining majority.

For tho purpose of questioning an alienstion made by a Hindu female
pussessing a limited estate one reversioner does not elaim through another, and
consequently laches on the part of a father who died withont instituting a snit
within twelve years from the date of the alienation does not disentitle his som
from filing & suit for the purpose even after twelve years after the alienation, if
he was & minox at the time and files the suit within three years of attaining
majority.

Section G and article 125 of Limitation Act considered.

Govinda Pillai v. Thayammal [(1905) I.L.R., 28 Mad., 57], Blhagianta v.
Sukhi {{(1900) LL.R,, 22 AlL, 33 (F.B.)], Abinash Chundra Mojumdar v. Hort Nathe
Saha [{1804) 9 CWAN,, 25], Bakyahani Inglc Rao Sahid v. Bhaveni Bozi Sahil
[(1904) LL.R., 27 Mad., 588), and Chinnaveerayya v. Lakshmi Narasimhae
[(1922) 22 M.L.T., 875}, followed.

Mullapudi Ratnam v. Mullopudi Remayye [(1902) LL.R., 26 Mad., 7317,
and Chhaganram Astikram v. Bai Motigarri [(1890) LIuR., 14 Bom., 512], not
followed.

Chirwvolu Punnamma v. Chirwvoly Perrasw [(1906) LL.R., 29 Mad., 390
{F.B.)], referred to. .

thimzer v, Lakshmiammal [(1908) 18 M.LJ., 275), distingnighed.

* Becond Appeal No. 422 of 1911,



