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APPELLATE O iyiL .

Before. Mr. Justice Benaon and Mr, Justice»Ahilur Mahim.'

SUBBA CHARIAE' ( P e t i t i o n e e ,  DECKBE-iroLDEK), 
A ppbllajjt , ,

M U T H U V E E R A IT  P I L L A I  akd sis  otheks (R bhpondents?,
JUDGMENT-D?!BT0ES), H e SPONDEKTS.’*‘

Limitation Act (XF of IS??), aHn. 178 and 179—Article 179 aiypIioH to initiaie pm- 
ceedini/a—Prev’ou.'i ’order--< in  execution, effect of, an res ju iiicnta—Qivil 
} roceduro Code {Act X IV  of 1SS2), attaehmeyit under, mhen ceane^y a ijuontion 
of intention—Erroneous order on a question of la w, n'%cn res jiidica^i.

PrevioTia orders pnssed in executiou and allowinp; execution on ii construc­
tion of a decree, as to mesne profits o r as to in terest or *'he like, have the force 
of res judicata, tlioujjh tlio later upplioation be in respect of a different subjeot- 
raatter. Thus if under the old Civil Procedure Code (Act XIV cf 1882) a ttach ­
m en t of seveitvl properties had been m ade, and more tlian th ree  jrsars a fte r 
sach a ttachm ent, sale of some of ihose: properties was ordered, ou th e  s’apposifeioii. 
th a t  the a ttachm en t was then subaieting, th a t order to  sell will act as res jxtdimla, 
when a  subsequent application for sal© is made w ithin th ree  years thereafte r to 
Boll o ther properties originally a ttached  under tbe old Civil Procednre Code. 
The question w hether a p a rticu lar a ttachm ent suhaists a t a  certa in  tim e was su 
qnestion of intention.

Ram K irpal v. Rup Kuari (1884) 6 All., 269 (P.C.), VenkattZfiara- '
simha NaiAu V. Tapammdh (1896) I.L .K ., 19 Mad., and Suhhararm *A]fyar 
V .  Nagammal (1901) I.L.R., 2 i  Mad,, 683, followed.

'Ih e  rule th a t an  erroneous decision on a  qaestion of law has not th.s force 
of res judicata  does not apply to such a case,

Falitniappn. Ghettiar v. Bavari N&idoo (1908) 18 548, an d  Manga-
latharnma.1 v. Narayanaswami A yyar  (1907) I.L .R j 30 Mad., 461, distinguished.

I t  is well established th a t an application intended to reTive and carry 
throngh a  pending execution is not covered, by artic le  179 of th e  L im itation Act 
(XV of 1877) as i t  is uot an application to  in itiate  a  new exeotition.

Qamar-ii.d'din Ahmad v. Jaivahir Lai (1905) I.L .E., 27 All., 334 (P  0 .) and 
Suppa M eidiur y. A vuda i Am m al (1905) I.Li.E., 28 Mad,, 50 (F.B.), followed.

The rig h t to  apply to continue execution in  suoli cases accrues from day to 
day and will not be barrud until three years have elapsed a fte r th e  proceedinpfs 
have ceased to  bo j ending', So the  application is not barred under article  178 
e ither.

Chalamdi Kotiah «■. i^oloori Alhnelammah {l^OH) I . t J i . ,  81 Mad., 71. 
followed.

*  Ci»il Miscellaneous Appeal No. ?8 of 1^10.

1913.
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SuBiiA A i'PPAL against tlie order of H. p . B roADfoot, tlie District Judge 
Ciĵ AsiAiv Coiml̂ afcore, iif Execution Petitiou No. 15 of 1909 in Original 

Muthuvke- guij; No. -̂ 0 of 1696.
RAN Y 3 I .  L4I. - ^  n 1 • T . !• 1—- , The follewiag facts are taken from the ]uagment or the

Lower Court:—■-
"'‘’This is \in  application for S‘<Sle of part of the property 

attached in Execntion Petition No,- 2 of 1904.
The property was attached on 19th and 20th April 1904. 

In Execution Petition No. 5 of 1908, dated 3^th Septemher 1907, 
the sale of some items was asked for and sale was ordered (in 
iny view'this order was wrong).

“ Execution Petition No. 2 of 1904 contains a priiyer for sale 
w hich  was not ordered as the deorGe-holdor omitted to p roduce  
encu'i^jranoe certificate and draft proclamation for siUe.
1 “ On 26th July 1904 my predecessor dismissed the petition
for want of prosecution. On 12th July 1909 the sale of some 
other items is asked for.

“ Counter-petitioner urges that the attachment lapsed three 
'years aftbr it was made or anyhow three years after dismissal 
of the petition on 26th July 1904.

Petitioner’s pleader says that Ghalvadi Kotiah v. Poloori 
AUmelam,mah{ 1) means that an attachment continues for ever, 
or at the lowest for six years, i.e., tLree years after the expiration 
of the period of three years. The latter seems to me to he the 
real meaning of the ruling.

But this coneessi(m seems to be held in the above ruling 
io apply to cases in which the Co art was bound to Act and 
failed to do so and not to cases in which the party was bound, to 
do something and failed to do it. Atnbica Pershad Bingh v. 
Surdhari Lal{2).

“ I think ii3, the present case the proper limitat.ion is three 
years from the date of the order dismissing the petition for 
failure to produce draft proelamationj, i.e., the limitation termi­
nated on 27th July 1907.

" I t  follows that, th,G preseijt, petition i.s barred and is 
dismissed. No costs as the rulings are oontliiHing.”

The decree-holder appeals.
N. Bajagapalachariar for appellant.

--- --------- f ---------------- ----------------------------̂---------------- :__________ ___ ________ :__ _
(1) (1908) I.L .E., 31 ])Iad., 11. (2) (ISS l) I.L.R., 10 Gale., 851 a t  p. 856 (F .B .),
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T. Rafhgaehiriar and  ̂T. Narasimha Ayyangar for tSe Sl-bba 
respondents. . CxfAWMS;

J toomeot.— Tiie D istrict Ju(Jge of Goirabat»i*e 1ms kold & at Ms.rrau'tEEB-
tlie application of tlie apj^ellant •decree-Ibolder, dated 12th J\ilj _
i903, praying for an order directing-’sale of the properties set o.ot 
in tlie stjliedule appeaded-, to tlia application wMeh along -witli Bahih, JJ. 
some other items were attached in piirsnanee* of a preVions 
petition Ko, 2 of 1904 is barred by limitation because the appli­
cation was made more than 8 years after an order, dated 26tla 
July 1904, by which the petition No 2 of 1904 was dismissed for 
non-proseoiition inasn'mch as that petitfion not oialy coiitaiiied a 
prayer for attachment wjjich was in fact graBted Inrt al.'O a 
prayer for sale and the appellant failed to produce a draft procla­
mation. It appeafs, however  ̂ that on SOth September l007 some 
of the items attached under Execution Petition N’o. 2 of«I904 
were brought to sale on an application made sometime*in 190^ 
on the footing that the attachment still subsisted in spite of the 
order of dismissal passed on 26th July 1904’. The present 
application is within 3 years of the application of 1908. ’The 
learned Judge thinks that the order allowing the applic-stion of 
1908 is wrong; in hia opinion it ought to have been dismissed 
inasmuch as the attachment according to him bad ceased to 
operate on 26th July 1904 and he would not therefore give the 
application of 1908 or the order thereon any effect. We are 
unable to uphold this view. In the first place the jiidgnient- 
debtor is estopped from contendii’g that the attachment does not 
subsist. His learned vakil argues that the que&tiun whether 
the attachment made in 1904 continued or not in spite of the 
order of 26th July 1904 is one of law and therefore the order of
1908 allowing sale of some of the prctperties under attachment 
being a wrong decision on a que.stion o£ law  cannot preclude 
him from showing that the attachuient came to^tm end by the 
order of 26th July 1904. Bufc the question whet.her an order 
dismissing an application for execution put an end to the 
attachment is one of intnntion as pointed out in Qohinda 
Ghawha Pal v. Du-urka Nath Pal A) nnd has to be determined 
upon the circumstasicf's of each cas«>. N o  doubt Onitr X X I ,  
rule 57 of the p re fien t C o a e , lays down that where auy property
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(1) 11906) 1 L R., 33 Calo., 666.
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SnBBA lias been attached but "by reason of the decree-holder^s default, 

Chabiah Court is unable fco proceed-further -with the application for 

MFTmr-FGE- exeeutiou and dismisse?! the application, the attachm ent shall 

EAi| '5* cease on such^dismissal. B u t this is a, new provi"5ion which 

found no place Ip the Code of 1882 and the effect of the decisions 

KAH£5ft JJ. iinclei" the old law "which 'we do not think it is necessary to 

review on this occasion supports the^proposition laid down in the 

Calcutta case. None of tiie cases cited by Mr. Rangachari fsuch 

as Falaniap'pa Chdtiar v» SavaH Naidoo{l) and Mangalatham-' 
mal V. Karayanswami Aiyar (2), which lay down th at an erroneous 

decision on a question of law has not the effect of" res judicata 
when the suhseqneiit proceeding relates to a different subject- 

m atter, l>ave therefore any application to the present case.

On the other hand this case is coTered h j^ B a m  K ir fa l  t .

w'here it  ŵ as held that a question as to whether 

upon proper construction of a decree mesne profits could be 

recovered under i t  was concluded by previous orders in execution 

and b y  Venhacanarasimha Naidu v. Papammah{i) and Suhha” 
ram a Ayyar r. Nagam'mal(5), where the principle of res judicata 
m s  applied to similar questions relating to the construction of 

decrees.

The learned vakil for the respondents next argues that even if  

the attachment be beld to be subsisting the application is barred 

under article 178 which allows three j '̂ears for applications for 

which no period of limitation is provided elsewhere counting 

from the date on which the right to apply accrues. This he 

says is the date of attachment-

W e  may take it  as well established that an application like 

this which is intended to revive and carry througli a  pending 

execution is not covered b y  article 179 as it  is not an applica- 

tiou to initiate a new execution. See Qamar-ud-din Ahmad v. 

Jawah'ir LaZ(6)and Sttppa Beddiar v. Avudai Ammal(7), I t  does 
not follow however that under article 178 the application w ill be 
barred bccause it was made S years after the date of attachm ent 

I ’his question which is n ot free from difficulty was fu lly  con­

sidered in a recent decision of this Court by M ille b  and

(1) (1808) 18 54S. (2) (1907) I.L.R., 30 Mad., 461.
(S) (,1884) I.L.E., 6 All., 269 (P. 0 .). (4) (J8P6) I'J Mad., S4.
(5) (leo i)  H  Mad., 633. (6) (1905) 27 AIL, 334 (P.O.)

(7) (1905) 28 Mad., SO (F.B.).
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Muneo, JeF.j’in Chalavadi K&tiah v. Poloori Aliniflmntnah{ 1), and '’sxtbba 
we agree with, tliem tbat where an. application is made to con’tijiae 
proceedings in a pending execution, the righ t €o apply accrues '̂ l^Tnu/KK-
fr-om day k> day and will n o tjh e  barred until 8 years liaYe 1-------
elapsed a fte r the proceedings have ceased to h# penSing. This 
proposition is  dediicible as pointed out in that* case from^ the Baihm. JJ. 
course of decisions on the subject. See Yen'kafapfm'h t .  Jagan- 
natha Bao(2), Chou'dhry Taroosh Bam Das y. Kali Fuddo 
Bannerjs&{3), Kedernath B u tt y. Karra Chand DuU{i) and 
Qamar-ud-din Ahmad v. Jawahir Lal(5).

The appeal must therefore be allowed and the D istrict Judge 
Will be directed to dispose of the Esecntion Petitiou No. 15 o?
1909 according to  ̂ law. The respondents must pay tke cost o£ 
this appeal.
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APPELLATE CIVIL.

Before Mr. Justice Miller and Mr. Justice Abdur Bahim.

K. E . MAKICKA MUDALIAR (P la in tiff), AppELLAtiT, m s.
July  23.

T. CHIKlSrAPPA MUD ALIYAB and eletb t̂ others (Defendaots
K o s. 2 AND 4  TO 11 AND PARTY, EESPONDBNTS), ReSPONDEHTS.*

Landlord and tenant—leaae u n til  l0$aee requires or idshes— Tenancy at loiH on
loth aides.

A lease by which the lessees are to hold for such tim e as titey requjre or 
Tfisli is a teiiaEOy a t the  will of th e  lessee which in  law is a  tenancy a t  th e  will 
of th e  lessor also.

“ Cot© on L ittleton,” page 55 (a), and Halsbuxy’s Laws of England, 
ToluTOe 18, page 4S4, referred to.

Appeal against the decree of Y. Yenuqopal O hetti, the B istrict 
Judge of Chinglepixt^ in Original Suit No, 9 of 10Ou.

The facts of this case are  clearly stated  in the judgm ent.
T. Ranga>ch(tr'iyaTj S , B. Venkataramana Ayyar, V. Viswa^ 

naiha Sastri, (Messrs, Venkatasuhha Bao and Badakrishnayya) 
for the appellant.

(1) (1908) 31 Mad., 71. - (2) (lfi02)12 M X .J., 2S.
(8) (1880) 15 Oale.. 63. (4) (1S82) LL.B., 8 Oalo., 420.

(5 ) (1905) LL.Tl., 27 A ll, S34 (P.O.),
* A ppeal No. 53 of 1907.



Manicka 0. V. Amnthakrishna Ayyar for respondents Nos. 2, 4> and 6. 
Ohsstn^ p i a  'JtJDSMENT.-'-’We fi'ad ourselves unable to d iffer from t l i e

concla.sion of tl?e Disfcr.̂ 'ct J ad se  g t i the facts. W e th in k  t l i e
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plaintiff is bound by tlie lease evidenced by Exhibit 0? B j thal;
:EiinM, JJ. iIjq lessees are to bold for sucb time as tbey-require#

or wislij and is arg’ued tliat the pontract is thus expressed to 
be a tenancy at the will of the lessee and so by implication of 
law a tenancy at the will of the lessor also. This eonfSntion is 
supported by reference to “ Coke on Littleton/’ page 55 (a), and 
is in accordance witli the -^aw of Englaod as laid down in 
IS  Hajlsbary/’ page -«S4,

We agree that the lease is expressed as creating a, tenancy 
at the will of the l e i3 s e e s  and we h a v e  not bt̂ en shown sufficient 
r e a s o n s  for refusing to adopt the English law on the point. We 
.think therefore tlint the plaintiff wa,s entitled to ferrainato the 
t e n a n e y j  and h e  has done s o .

The District judge^s decision must be modified and the 
"plaintiff must have a decree for recovery of possession of the 
Market-m addition to the decree for rent given by the Disfcriot 
Ju^ge, for wesne profits at the rate of Rs. 18 a month Sill 
delivery of possession from date of plaint.

Each party will bear his own costs throughout.


