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APPELLATE UIVIL—FULL BENCH.
Bufore Mr. Justice Miller, My. Justice Munrd and Mr. Justice
Abdur Rahim.
THE GFPICIAL ASSIGNEE OF MADRA® (avp As sveH 19'10?
THE ASSIGNEE OF THE BROPERTIES AND GREDITS ‘o Messas. ff;‘}fi‘,;
ARBUTHNOT & CO,, IxsoLvenr Pm-rn'r'owns) —
(CouNTER-PETITIONERY), APPELLANT,
2.
D. RATAM AYYAR (Psrimoxer), Reseonppyr.®

Banker and customer— FPayment to bank with ingtructions as to &isposal, efzct of—

“In sugpense ” account, meaning of.

When 4 paid money into a bank with instruetions to pay over the same to
3B who had no account with the bank, and the bank wrote to Batating shat they
had received the oney and held the sama in suspsase acconat pending instrac.
tions from BD

Held, on appeal fvom The Official dssiguee of Madras v. Rajam Ayyar (1910)
1,1.R, 83 Mad,, 299, by Mizter and Meorro, JJ., that the bauk held the amount
a5 agants of A for remittauce to B, and not ns bankers either of 4 or B.

The Official Agsignes of Mairas v. Smith [(1999)1.L1.R., 32 Mad., 68], distin.
gunished.

Per Annor Rawry, J,—Thab the relationslhip between the bank and B Was
wot that of debbor und creditor and that the bank held tha money in a fiduciary
-capacity as bailee or agent. A banker holdiny money of a person *‘in
suspense ” does not treat it like an ordinary customer’s money,

The Official Assignee of Madras v. Smith [(1908) LL.R.,, 32 Mad., 68],
-ligsgented from.

Arprar  under section 15 of the Letters Patent Act (24 and 25
Vict., Cap. 104) against the judgment, dated the 29th September
1909, of the Hon. Mr. Justice Appur RammM in Original Side
Appeal No, 26 of 1908, presented against the order of the Hon,
Sir Cnaries Arxorp Warrh, the Chief Justice, the Insolvency
‘Commissloner, dated the 16th March 1908, in Petition No. 181 of
1906. ‘

The facts of this case are given in The Ofidial Assignes of
Madras v. Rajam Adyyar(l).

" D. M. C. Downing for the appellant.

XK. P. Madhgoa Rao for the respondent, ‘

MiLteg, J.—This is & somewhab peculiar case. The Madras
Railway Company remitted money ‘to Messrs. Arbuthnot & Co. |
to the credit of the claimant, Rajam Ayyar. Arbuthnot & Co
informed Rajam Ayyar, who was not oue of their customers,

. ‘that this had been done and asked for his insteuctions. ~But
before he conld instruct them they suspended Payment. Now it

* Letters Patent Appeal No. 143 of 1809;
(1) (19093 LL.R., 33 Mad., 299.
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seems to me that in this case the principle enunciated in 7The-
Ofiicial cssignee of Madras vo Smith(l) is not applicable. The-
Madras Railway clearly did not intend Messrs. Arbuthnot &
Co. to use the money as their bankers, and Arbuthuot & Co.,.
it seems to me coald not possibly have done so. They. were no‘r,
tlie bankers of the Railway Company and the money 1em1tted
wag not an advance to them by the Railway Cowpany ; it was
money due to and in course of remitbance to a third party and
Messrs. Arbuthnot & Co. did not treat the money as money
]udged with them as bankers. In their letter to Rajam Ayyar-
they suggest that if he desires to open an account with them he-
can do so, indicating clearly enongh that till he does so, they
are not-his bankers. It is not clear why they received the-
money from the Railway Company, but possibly they hoped to
get e-new customer ; for some reason they did reeceive it, but I
do not think they held it as bankers of Rajam Ayyar. They
held it so far as the evidence shows as agents of the Railway
Company for remittance to Rajam Ayyar.

Mr. Downing argues that the money should be treated as.
roney remitted to Arbuthnot & Co. by Rajam Ayyar without
instructions ; we must, ho says, assume that Rajam Ayyar asked.
‘the Railway Company to remit to Arbuthnot & Co,

It is no doubt probable that some such request was made,.
but I am not prepared to assume against Rajam Ayyar that he-
did more than ask that the money might be sent to him through
Messrs. Arbuthnot & Co. Tt would not be right to assume more
than this seeing thathe was nota customer of Messrs. Arbuthnot
& Co., and so far as I know gave no instructions himeelf to.
Messrs. Arbuthnot & Co.

I find nothing here to raise the presumption that Messrs.
Arbathnot & Co. received or were intended to receive the-
remittance as bankers and I think therefore that the Appeal
must be dismissed with all costs out of the estate. '

Moxro, J~—The distinetion drawn by Mitieg, J. between
this case and The Official Assignee of Madras v. Smith(l) seems
to me to be areal distinetion though I do not think it was.
seriously insisted upon at the former hearing. I therefore agree
to the proposed order.

Aznpur Ragm, J.—Tagree that the appeal should be dismissed:
for-reasons which I have stated at length in the appeal against
the order of the Jearned Comnissioner in Insolvency.

Messrz, King and Partridge, attorneys for the appellant.

(L) (Av0s) LI.K, 32 Mad. 63,



