
A P P E L L A T E  C IY IL — F U L L  B E N 'G H .

B>ifdre Mr, Justice ITHler, Mr. Justice Mimro find Mr. Jmtlee 

Ahdur hahim.

THE ,e'J?FICIAL ASSIGNEE OF MADRAS ( xnd as s^ch 1910,
_ * T, r  Mai’cii

THE ASSICKEE OP 'J?HE ?BOPEUTIBS AND CBOSDITa OP M e s SRS. 4  a m i K5

A R B T JT H N O T  & * 0 0 ,, I i^solvext PErrwoNERS) ---------
( C o d n t b b - P e t i t i o n b r ,), A p p e l l a n t ,

D. RAJ AM AYTAR (Petitioneb), Respohdenx.*
S a n h e r  and cu^iom f^— P aym eni io bank u-Wi im tru c tio m  as to dispofial, e fs c to f—

“ In  suspense ” account, meaning of.

"WhsH 4  tn o n e y  in to  a b a n k  -w ith  inatruufcions to p a y  o v er  t ^ e  sam e- feo 

B  w h o  lia d  n o  a co o n n t w it h  th e  b a n k , a n d  t h e  b ank  w r o te  t o  239 ta tin "  thafc t h e y  

l ia d  r e c e iv e d  th e  fn n n ey  a n d  h e ld  th e  s a m e  i a  8asi>iiQ‘4e a c c u 'm t p e n d in g  insfcruB- 

t i o n s  fr o m  B ?

Held, on appeal fiom  The Official A>atignee nf Madras v. Rajam A yyar  (1910)
f,L .It.s S3 Mad., 299, by M im e r and MLT̂ ■uo, JJ ., th a t the bank hold the amonmt 
as agernts of for rem ittance to B, and not as bankers either of /I or S .

The Official Assignee of Ma’lraa v. Smith, [(1909) I.L.R., 32- Mad., 68], distin- 
gnished.

P e s  A u n ttE  E a h i i i ,  J . — T h a t  t h e  r e la t io n s h ip  b e tw e e n  t h e  b a n k  a n d  B  

n o t  t h a t  o f  d e b to r  a n d  c r e d ito r  a n d  t h a t  t h e  b a n k  h e ld  t h e  m o n e v  in  a  f id u c ia r y  

■ca.paoity a s  b a ile e  o r  a g e n t .  A  b a n k er  h o ld in g  m o n e y  o f  a  p e r s o n  “  in  

« a s p a n s e  ”  d o e s  n o t  t r e a t  i t  l ik e  an  o r d in a r y  c u s to m e r ’s m o n e y ,

The Official Assignee of Madras y. Sm ith  [(1909) I.L .R ., 32 Mad., 68],
■dissented from .
A ppeal uBder section 15 o£ eke L etters Patent A ct (24 and 25 
"Viet., Cap, 104) against tlie judgmentj dated tlie 29tli September 
1909, of the Hon. Mr. Justice A bduk Rahim ia  Original Side 
Appeal No. 26 of 1908, presented against tlie order of tlie Hon.
Sir Charles A rnold W hite, the Chief Justice, the Insolvency 
'Cominissioner, dated the 16th M arch 1908^ in Petition No. 181 of 
1906-

The facts of this case are given in  The Offiaial AsHgnee of 

Madras t .  Rajam Ayijar{l).

D . I f .  C-Dowwigf for the appellant.
JC P . Madham Bao for the respondent,
M iller, J .—This is a somewhat peculiar case. The Madras 

"Raihvay Company rem itted money 'to Messrs. A rbutlinot & Co.  ̂
iio the credit of the claimant, Rajam  Ayyar. A rbuthnot & Co. 
■iufonned Eajam ^yyav, who was no t one of th e ir cusboinersj, 
th a t this had been done and as^jed for his instructions. 
i>efore he conld instract thera. they suspended payment, Now ife

* Letters Patent Appeal No 143 of 190%
(1) (1»09) I  L,R , 3^ Mad , 2901. ; ̂
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seems to me t l a t  in tMs case tlie principle enunciated in Ihe-

\Ĵ *î GKEFv is not applicable. The-
Mabkas. Madras Railway clearly did i>ot intend Messrs. A rbutlinot &
Ra \̂w Go. to use tbe money as tlieir bankers, and A rb u tb jo t & Go.,,
AtYAK. it soerns to me coaid not possibI.y have done so. They,were not 

MiTlks.-t. tlie bankers of tbe Railway Company'’ and the money rem itted 
was not Ru advance to tiiem by the Railway Company ; it was 
money due to and in  course of remittance to a tliird party  and 
Messrs. Arbuthnot & Co. did not trea t the money a.s money 
lodged with them as bankers. In  their letter to Eajam Ayyar - 
they suggest that if he desires to open an account, with them  lie- 
can do SO; indicating clearly enough, that till be does so, they 
are not-his bankers. I t  is not clear why they received the - 
money from the Railway Company, but possibly they hoped to 
get a-fiaw customer ; for some reason they did receive it, but I  
do not think they held it as bankers of Rajara Ayyar. They
held it so far as tlie evidence shows as agents of th e  Railway
Company for remittance to Rajam Ayyar.

Mr. Downing argues th a t the money should be trea ted  as 
if)ipney remitted to A rbuthnot & Co, by Eajam  Ayyar w ithout 
instructions ; we m ust, ho says, assume that Rajam Ayyar asked. 
the Railway Company to remit to Arbuthnot & Co.

I t  is no doubt probable th a t some such request was made,, 
but I  am not prepared to assume against Eajam  Ayyar th a t he- 
did more than ask that the money might be sent to him through 
Messi’s. Arbuthnot & Co. I t  would not be righ t to assume more 
than this seeing that he was not a customer of Messrs. A rbuthnot 
& Co., and so far as I  know gave no instructions himself to- 
Messrs. Arbuthnot & Co.

I  find nothing here to raise the presumption th a t Messrs.. 
A r b u th n o t  & Co. received or were intended to receive the- 
remittanoe as bankers and I  think therefore that the Appeal 
must be dismissed with all costs out of the estate.

McxRO, J. Munko, J .—The distinction drawn by M illek , J .  between 
this case and The Official Assignee of Madras v. 8m iU{l) seems 
to me to be a real distinction though I  do not th ink i t  was. 
seriously insisted upon at the former hearing. I  therefore agree- 
to the proposed order.

A-Bi-raR • Aepce Rahim, J .—I agree th a t the appeal should be dismissed^ 
Rahim, J. |Qj.^ygasons which I  have stated at length in the appeal against 

the order of the jLearned Commissioner in Insolvency. 
j\ressT.=:. Ki»g and attorneys for the appellant.
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