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Before Mi\ JiiMice MilWi' and Mr. Jiidice Sadasiva Aytjar.
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1912. V. JA^MBULA.YYA (D ependant), A ppellant,
A p r i !  2 3 .

I. "jRAJAMMA (PL.\i>a’iFif-'), R espondent.*

Civil Procedure CorJe (A d  F  o/1908j. Order SLI, ruh  —Decision of jifsf' CQuH 
nol on a prelimiiuirij poin t—Poicar of appallate cotirt fo renvMii-l.

Tlier« are cases iu which an order of remaacl may be made even where -fche 
tlispoaal lias not gone ou a paitifc vvhioh oau ah'icfclj be called a p ra liin iaarj poiub.

Kw}jpalaii V. Ku,n,']\ivalll [(1911; 9 M.L.T., Ji73], I'ollovyed.
A case la which there was no regular heariijg of a m itte r  by the first caart 

and the evTdeiiCP ou which the disposal of tho casa was mada by th a t c-jacfc was 
liot placed ou record, is a fit one for i-uiuand, «-

App3S.l against the orclei’ or J ,  W. Hughes_, the Dlst.rict Judg'e 
of Kurnoolj in Appeal No. 148 of 1908, presented against 
the decree of T. S. K r is h n a , tho District Mansif of Kurnoolj in 
Original Suit No. 707 of 1907.

The facts of this case appear from the judgm ent.
A . Krishnaswami Ayyar for appellant.
K . PaTtka,^amihy Ayymigar for respondent.

MiLLKiiANu J udgment.—The District Muusif appears to have looked a t a
I'^ceipt and construed it as a settlement out of court and upon, 
it determined the issue wliefcher the settlement affcer suit is true, 
but he did not exhibit it as evidence in the suit or taken any 
other evidence. Ifc is not now alleged that this course was taken 
by consent of the parties or that the parties agreed th a t the 
matter should be disposed of oa the oonstruction of the receipt 
alone.

The District Judge appears to have seen the receipt and 
considered that it is not a record of the terms oC a settlement 
between the parties, and holding that tho plaintiff should be 
allowed to prove that the document represented only a partial 
sebtlemeut j he has remanded the suit for rehearing and dispoBal.

Before us it is contended that the District Mnnsif having 
deiermined the issue as to the settlement has not disposed of the 
suit on a preliminary point, and that therefore the Distiriot 
Judge had no povyer to order a remand.

* Civil Miscellaneoua 4-PPS*il 114 of 1911.



B n tth ^  deGinkm in Ku.'fi'palanv. Kiinj'in'alU{l) is an authority Jambula-eya
for liokling- that th ere are cases in wliicii au order of rem and Eajamma.
may be made evetx w liere th e disposal iias vloI g o n e  on a point- 
w liich CÊ i strictly be called  a prelim inary point j and tills  w e • a n o  

tliiiik  is one of those eases. H ere there seenH; to liave been  no ay^^ab,^ J J .  

regular hearing- of the iSafcter and the evidence on which tlie  
■disposal was made w as n ot p laced on the record ’ The procedure 
is so irregular that w e think  an order for a com plete retrial is 
required and on th a t gTound we confirm the decision  of the  
D istrict Judge and dism iss the appeal with costs.
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APPELLATE CIVIL.
Before Mr.^Justice Miller and Mr. Justicji Badasiva Ayyar,

P. AMMAN PARIYAYI a n d  th u e e  o th e k s  (D b jp e n d a o ts ) ,  1912.
A PV ELLA>iTB, 25 and 30.

M. P. PAKRAIT H A JI (P laintift?), Respondent.*
# «

Gharje—Lloi'tryimetil Rcvenui', dtic on land—Common lurdcn— Payment hy 4>ne
e.liarcr— Rifihl to claim dtaryc on other shares—No right to a perMual dccree. 

When several shares in the same land or wheu several laada are liable under 
a  common burden (such as, Government: i-evenae, as in the p resen t case), the 
discharge of the  whole harden by the owner of a distinct share or a d istinct land 
would giv« him a cliarge on the remaining sliaros or lands for the proportionate 
Bams for which th e j  were equitably liable. But the coiinnon burden being 
only on the land or lands and not recoverable from the sharers personally there  
can ouly be a charge and no perBonal decree.

Eajali o f V isianagarum  v . Rajah Setni.clLerla Sojnaseleh.araras [(1903) IJj.R ., 26 
Mad., 686, (F.B.)], followed.

Alaynlcamnial v. Subbaraya Goundan [(1905) I.L.R., 28 Mad., 49a], and 
FarhJM Narain Si7iijh v. Bd'bti Beni Bingh [(1909) 14 C.W.N., 361], re ferred  to.

Suhrnmania Chetty v. AI<ihalinghasa7m Sivan  [(1910) I.L .R ., 33 Mad., 4 l 
(E.B.)], diBtingaished.
Api’EAL against the order of remand of A. hJDmGTON in Appeal 
No. 342 of 1910 presented against the decree of M, E. iS ankaka 
AyyaRj the District M unsif of Koottaparamba^ in Origiaial Suit 
No. 024 of 1909.

C. V. AnantahHshna Ayyar for the appellants.
T . K .  G-ovinda A y y a r  tov th e  T&^-pondevit.
The facts of this case are stated in the judgm ent of M ilibe , J .

(1) (1911) 9 Jil L, T., 373.
* Oivil Migcellaneona Appaal N'o. 110 o? I?Hl.


