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APPELLATE CIVIL.
Before Mv. J wstice Miller angd Mr. Jistice Sadasiva dyyar.
V. JAMBULAYYA (Drrasnavt), Am'ELLA«_\ITr,

v,
I. RATAMMA (PrawTiek), RespoNDENT.®
Cidl Procedure Code (det ¥ of 19085, Order XLI, rule 23 —Decision of first cours
nol on @ preliminary pofat —Power of appellute court fo yemand.

here: are cases in which an order of remand may he made even where the
disposal has not gone on a point which can atrictly be called a preliminary point,

Euppulan v. Kunjuwoealli ({19117 9 M.LT., 373], followed.,

A case in which there was no regnlar hearing of a mlter by the first courh
sod the evidence on which the disposal of the case was mada by that court was
not placed on record, i3 u it one for remand, - ‘
AppEiL against the order of J. W. Hugmes, the DistFict Judge
of Kurnool, in Appeal No. 148 of 1908, prasented against
the decree of T. S. Krisrxy, the District Muausif of Kurnool, in
Original Snit No. 767 of 1907.

The facts of this case appear from the judgment,

A, Krishnaswami dyyar for appellant.

K. Parthasarathy dyyungar for respondent.

Junavenr.—The District Mausif appears to have looked at a
receipt and construed it as a settlement ouli of court and upon
it determined the issue whether the settlement after suit is true,
but he did not exhibit it as evidence in the suit or taken any
other evidence. It is not now alleged that this course was taken
by consent of the parties or that the parties agreed that the
matier shonld bo disposed of on the construction of the receipt
alone.

The District Judge appears to have seen the receipt and
considered that it is not a record of the terms of a settlement
between the parties, and holding that the plaintiff should be
allowed to prove that the document represented only a partial
settlement ; he has remanded the suit for rehearing and disposal,

Before us it is contended that the District Munsif having
determined the issue as to the settlement has not disposed of the
suit on a ypreliminary point, and that therefore the District
Judge had no power to order a remand.

* Civil Miscellaneous Appeal No 114 of 1911,
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But the decisionin Kuppalan v, Kunjuralli(1) is an antbority Fusonaves
Yor holding that there are cases in which an order of remand Rul:nm.
wmay be made even where the dxspukal has nob gone on a point. N
which cop strictly be called a prehmmm'y point, and this we . amp
think is one of those cases. Here there seem to have been no jf,"j};‘j‘}‘}
regular hearing of the matter and the evidente on which the
disposal was made was not placed on the record.” The procedure
is so irregular that we think an order for a complete retrial is
required and on that ground we confirtn the decision of the

Distriet Judge and dismiss the appeal with costs.

APPELLATE CIVIL.
Befuore Mr.~Justice Miller and My, Justice Sadasiva Ayyar.

- /7
P. AMMAN PARIYAYI axD TurEe oTuers (D EFENDANTS), 1912.
APTELLANTS, April 24,

25 and 30.

v.
M. P. PAKRAN BAJI (PraNvier), RESPONDERT.¥
L 4 *
Chay je—Uoveraument Revenwe, due on land —Common burden—Payment by gne
sharer—Right to elatm clarye on other shures —No vight to a persoeal decree.
When geveral shares in the same lund or when several lands are liable under
a common burden (such as, Government revenue, as in the preseni case}, the
discharge of the whole bnrden by the owner of a distinct share or a distinet land
would give him a charge on the remaining shares or lands for the propurtionate
sums for which they were eguitably liable, Bui the common burden being
only on the land or lands and not recoverable from the sharers personally there
ean ouly be a charge and no personal decrce.
Rajal of Vigianagarum v, Rajah Setruclierla Somasekhararaz [ (1903) I.L.R., 26
3ad., 686, (F.B.)], followed,
Alaynkammal v. Subbaraye Gounden [(1905) LLR., 28 Mad, 493], and
Parbhu Narain Singl v. Babu Bewi Singh [ (1209) 14 C.W.N,, 361], referred to.
- Subramania Chetty v. Mahalinghasamé Sivan [(1910) LLR, 33 Mad., 41
{¥.B.)], distinguished.
Arpesl against the order of remand of A. Kprxaron in Appeal
No. 842 of 1910 presented against the decree of M. R. SaANKARA
AYYaR, the District Munsif of Koottuparamba, in Originial Suit
No. 624 of 1909.
C. V. Anantakrishna Ayyar for the appellants.
7. K. Govinda Ayyar for the respondent.
The facts of this case are sba.ted in the ]udgment of MiLLe, J.

(l) (1911) 9M L. T, 373.
* Uivil Miscellaneous Appzal No. 110 oP [PI1.




