
to  o rd e r  th e  a r re s t o f tlie  person  conoerned  a n d  does n o t p ro v id e  Be
th a t  h e  m ay d e ta in  h im  in  cus tody  u n til th e  com pletion  of th e
e n q u iry ; b u t assum ing  th a t  a  person so arrested , is e n title d  to  h e  Naigkebt.
re leased  bail u n d e r  sec tio n  496 , w e do  n o t ♦ th ink  th a t  th is  Mailer and

anom aly  is fi fficient to  ju s tify  us in n o t g iv in g  f t i t e c t  to the c lea r  JJ .

words of section 107 c lau ^  (4) which entitle the M agistrate to
deta in  th e  person  co n cern ed  in  custody in cases to w hich th a t
c lause is app licab le . T h e  ques tion  is uot covered  by  any  p rev io u s
decision. I t  was le ft ex p re ss ly  luidecided in  Chidam baram  P illed
V . E v i ' p e i o r . I n  M e w a  l al Thakur v. The IhnpeTor{2), a ll th a t
w as h e ld  was th a t  bail ca n n o t be d em an d ed  from  a  perso n  a g a in s t
w hon’. p ro ceed in g s u u d e r  section  107 a re  co n tem p la ted  b u t no
p ro ceed in g s have been  di-awn up or issued. I n  Haghunmidan
Fershad  v. E?npGror{3) th e  O a lcu tta  H ig h  C ourt held  th a t  excepb
in  tho  specia l circum stances re fe r re d  to  in claiit-’es (S) an d  (4j o fS ec-
tiou  107 an d  which w ere ad m itte d ly  n o t app licab le  no th a t  case, th e
law  d id  n o t em pow er a M a g is tra te  fco de ta in  a p e rso n  ia  custody
un til th e  com pletion  of th e  enquiry^ and  bhat th e  M a g is tra te  w as
bound  fco g-ranfc bail. On th e  w hole we a re  of op in ion  tliati^iu
th is  case th e  J o in t  M ag is tra te  h a d  th e  r ig h t to  re fu se  to  e n la fg e
th e  p e titio n e r  on bail a n d  we th e re fo re  dism iss th is  p e titio n .
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B^fvre Mr, JusHce Benson and Mr. Justice Sadasiva Ayijar.

ANDIAPPA PILLAI (B y  h i s  a u th o b is e d  a g b o t  B E N T H I V B L U
P i L L A I )  ( P l a in t if f ) ,  A p p .bli:*ai!TTj 1912.

February 14 
and, 17.

MUTHUKtJMAEA THEYAN a n d  a n o th e r  (D e p io n d a n ts ) ,
R espo n d en ts .*

Civil Procedure Code {Act X IV  o/1882), sec. or for any other S'uhatcLntial
cause,” effect of— Power o /a «  appellate cotirt io admit arMiUonal evidence—
‘ Other ’ net ejusduoi generis —‘ to enable it lo pronounce judgm ent ’’, meaning 
of— Appellate Court, all poicers oj original court ret t̂ in.

An Appellate Courfa has powre to  adm it further evidence under th,o clause 
“ or for any other substantial cause ”  in  section 668, Civil f=rocediiie Code, v l̂-uch 
cause need not be ’ijuadem generis w itL  the causes sta ted  iu  the previous jja rt 
of the  section.

(1) (1908) I.Lda., 31 Mad., 315. (2) (1906) 11 G., 415.
(3) (1905) I.L .E ., 33 CaJo., 80.

* Second Appeal Ko. 805 of 1910.
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Keisowji Issur v. G.I.P, Raihvay Company (190Y) I.L .E , 31 Bom,, 881 (P.O.) 
explained and diafcinguished.

P e r  S a d a s iv a  A 'sy a b , J .— T h e  e x p f p s s io n  “  t o  en aW e i t  ( t b e  a p p e l la t e  c o u r t )  

to  p r o n o u n c e  in d g m e n t ’’ m e a n s  t o ' e n a b l e  i t  to  p r o n o u n c e  V b ^8 a ti$ fa c to ry  

ju d g m e n t  j a n  a p p e f la t e  c o u r t  h a s  a ll t l i e  p o w e r s  o f a n  o r ig in a l  o o n r t .
«

S econd A ppeat< n g n in s t  t l ie  <1ec-ree o f F . II. H am kbtt , the 
D istrict Judge ®f MadiirRj in A p p e a l'^ 'o . 5 1 2  o f  1 9 0 S , presented 
against tlie decree o f  T . IC. Sijbba Ayyar, the District M n n s if  o f  

Manamadura, in Original Suit No. 9 8  o f  1907.
The facts of this case are set out in the judgment of S i d a s i v a  

A y y a r ,  J .
T. Rangachariar and K- F. Krislinasv:mni Ayyar for the 

appellant.
V. F . Srinivasa Ayyangar fo r  th e  r e sp o n d e n ts .

BensoNj J .—The substantial question arg-ned in this Second 
Appeal is whether the District Jndg-e was right in allowing fresh 
evidence to be adduced at the hearing of the appeal.

Ifc is contended for the appellant that the District Judge 
was wrong in so doing and that his proeednre was not in accord- 
anop with section 568 of the Code of Oivil Procedure (Act XIV 
of"1882), as explained by the Privy Council in Kessoicji Issur v. 
G.I.P. Bailvny Gom^(tmj{\).

I  am unable to accept this contention. The circumstances 
under which the additional evidence in that case was adm itted 
were wholly diiferent from the circumstanoes in the present 
case. lu  the ])resent oase  ̂ the District Judge after hearing the 
arguments by the pleaders on both sides observed that the 
District Munsif had not- sufficiently considered ■ the olugu 

account (Exhibit I) fch>xt he had, in fact, misunderstood it, that 
only part of it  was filed and that certain documents which the 
appellant before him then produced would show th a t the D istrict 
Mnnsifs explanation of it could not be correct. The District 
Judge also did not think that there could be two different 
tenures (pannai and Jcudi lands) in one and the same 
survey number, and he desired the remaiuder of the olugu 

account to be filed in order to see whether such entries could be 
found in other numbers entered in that acconnt. I t  seems to 
me to be clear that the District Judge was in doubt as to whether 
there conld be pannai and hudi lands in the same number

( i; (1907) I.L.E., 31 381 (P.O.),
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and required further evidence in order to clear up this Anmapba

point. H e also required furtliei? evidence to jbest the District
Munsif’s explanation of the effect of certain entries in the olugu

account, which explanation seemed to the District Judge to be Thevan,
wrong. H bj therefore^ needed or required the further evidence _be*n̂  J. 
mentioned in his order to produced in order Jo enable him to 
properly decide the appeal before him.

There was, in my opinion substantial cauaft for adm itting 
the further evidence within the meaning of section 568 of the 
Civil Procedure Code, 1882  ̂ 1 do not think that the words 

or for any other substantial cause ” in that section should be 
oonstriied in the narrow sense suggested by the dootrine of 
ejiisdem generis, so as, in effect^ to confine them to causes of the 
same kind as fhose stated in the earlier part of the section. ^

1 wouldj therefore, confirm the decree of the District <Tudge 
and dismiss the Second Appeal with costs.

S ad asiv a  A y y a r , j . —-The Lower Appellate Court reversed S a d a s i v a  

the District Munsif^s jadgm ent and dismissed the plantiS^s suit; 
mainly on the strength of some additional evidence which-the 
Appellate CJourt received during the hearing of the appeal. The 
only arguable ground in this Second Appeal is whether the 
District Court was so entitled in law to take and consider such 
additional evidence.

I t  has been held by the Privy C^ouncil in Kesspwji Issur v,
G .I.P. Eailway Gompany(l) that Appellate Courts have no ju ris
diction to allow parties to adduce further evidence unless section 
568, Civil Procedare Code, 1882 ^Order X L l, rule 27, Ciyil P ro 
cedure Code^ 1908) allows it. That section, as explained by the 
Privy Council, allows the Appellate Court to adm it such farther 
evidence if (a) the F irs t Court had improperly refused to adm it 
evidence, or if (&) the Appellate Court, on looking into the 
evidence as it  stands, finds some inherent lacima or defect which 
has to be filled ui3 and supplied by fresh evidence before the 
Appellate Court finds itself in a position to pronounce jndg- 
m ent,'’ or if (c) there is any other substantial cause, and if in 
each case the reasons for adm itting further evidence are recorded.

In  Kessowji Issur  y . ( r . I . P .  Mailway Company(1), their 
Lordships of the Privy Council found (a) th a t the F irst Conrt

(1) (1907) 31 Bom., 881 (P̂ C.).̂
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had not improperly refused to adihit evidence (b) tliat tlie 
Appellate Court, lefore looking mto the evidence as it stood, liad 
admitted furtlier evidence on ->a prelimiriarY applicatioa (c) that 
fcliexe "f̂ as no ot£er substantial cause for adm itting fresn evidence 
m the Original^Court had on an application for review_, refused 
to graat review^ or to take the fur the/? evidence offered;, . '  . .
. . . . and ((Z) thati the Appellate Court recorded no reasons
before adm itting such further evidence.

In  the present case, I  am inclined to hold on a careful perusal 
of the record that the  District Court felt such serious doubts 
about the difficult and unusual tenure on which the disputed 
land No. 76 "was held (partly ‘pcmnai and partly hudi) 

th a t it directed and authorized further evidence to be received 
on both sides. The learned District Judge frankly says in one 
portion of his jadgm ent that it appeared to him improbable at 
first that the same field would Gonhiin pannai and Tiudi la n d / ' 
and that he had to change his opinion on further arguments. 
The expression to enable it  (the Appellate Court) to pi'onounce 
j i id g n ie n tc a n n o t  surely mean ‘̂'pronounce some judgm ent 
wHether or not such judgm ent reasonably satisfied tlie mind and 
conscience of the Coiirt pronouncing it that it has done its duty 
to find out the tru th  and mete out justice.’' In the Privy 
Council case in Kessowji Issur v. Gf.I.P. Mailway Company(1), 

the Appellate Court allowed further evidence to be adduced 
without the learned Judges applying their miuds to the question 
whether they required further evidence to proaouncea satisfac
tory judgment and hence their Lordships of the Privy Council 
disallowed the procedure.

Even supposing that 1 am wrong in my view as to the 
meaning of the phrase to enable it to pronounce judgment,” 
see Buhba Naidu v. Mhirajammal{z), where two learned Judges 
of this court have differed as to the meaning of this clause (b) 
of section 568, Tiiere is the other phrase “'fo r any other sub
stantial cause^' in the same clause (h) which enables the Appellate 
Court to receive further evidence. I am unable to adopt the 
doctrine of ejusdson generis in construing such a wide expres
s i o n a n y  other substantial c a u s e O r i g i n a l  Courts have; in

(1) (ltf07) I.L.K., SI Bom., 381 (P.^C,). (2) (1912) 22 14.
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order to do*justice (wBioii \s tlie main object for which all courts 
exist), fclie power to send for and inspe^ct documents on tlie 
records of any court of its own motion (Order 13, rule 10, Civil 
P rocedure Code, 1908): tliey may ask any pescson present in 
court ” to give evidence or produce any document tlien in his 
possession (Order 1&, rule '2̂ , and may pat any questions, relevant 
or irrelev antj to witnesses (Indian Evidence Acl;, section 165). 
The new section 151 of the Oivil Procedure Oode_, 1908, -which 
merely gives express sanction to what has always been implied, 
namely, to the doctrine th a t Courts of justice possess inherent 
powers to do ail things necessary to mete out justice provided 
they do not exceed their jurisdiction m ight also he referred to 
in this connection. An Original Court can reconsidei*its own 
judgment on review on fresh evidence which it  m ight allow a 
party to adduce if such evidence was not witbin his pow«i: to 
produce at the original hearing. A n Appellate Court has all the 
powers of an Original Court to do justice (Order 41, rule 33).

In  the case before the Privy ^Council, the Original Court 
refused an application for review of its judgm ent on further 
evidence offered and yet the Appellate (.''oart (without asaigniiag 
reasons admitted fresh evidence and hence the Privy Council 
criticized the Appellate Court’s procedure. But, surely their 
Lordships did not mean to give lesser powers to  an Appellate 
Court to admit fresh evidence than the Original Court would have 

had in the case of a review. The Original Court could admit 
fresh evidence on a review, subject only to cei'tain coaditions 
and for certain substantial causes. The Appellate Court is, 
on principle, entitled to do so for the same substantial causes. 
If the Appellate Court after it pronounces a judgm ent could 
review its own decision on fresh evidence offered after satisfying 
the stringent conditions imposed on the party applying for a 
review, why should i t  not do so during the first trial itself of 
the appeal?

In  the present case^ I  am of opinion th a t the Lovp-er Court 
admitted additional evidence for suoh substantial causes as 
well justify a review by the Original Court [see the allegations in 
the affidavit put in by the plaintiff before the hearing of the 
appeal in  the Lower Court explaining why he was unable to 
produce the additional evidence, Exhibits 2 to 5, before). The 
District Judge has given reaso^is in his longer order of*30th
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A y y i r ,  J.



Amikvm  Septem'ber 1909 for admittiiig- tlie fu f̂elier evidence 'fclougli not 
PiM« ^  the sliorter order oitlie same date endorsed on the defendant's 
Mctbu- application. I  woald, therefore, dismiss the Second Appeal with 
Thbvan. costs.
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Before Mo\ Justice Benson and Mr. JtisUoe 8undara Ayyar. 

1912. S E S H A G I R I  R O W  ( D e fe n d a n t ) ,  A p p e l la n t ,
February 28. ■ j

Y A J R A  V E L A Y U D A M  P I L L A I  ( P l a in t if f ) ,  R espo n d en t .*

LimT^Mon— Suit filed after lim itation in  icrong court—Return Jot pregeniafion 
to proper court—Bar of limitation in  spite of Limitation Act (XF of 1877), 
sec. 14i.

If a plaint is refcurned for presentation to tlie proper court on the ground of 
absence of jurisdiction in the  court to which i t  was originally presented, the 
BTiit^hen presented to the new court is a new su it and cannot be regarded as 
a continuation of the  infructnous suit in the wrong court.

This is i;he basis of Section 14 of the Limitation Act (XV of 1877). Hence if 
the su it when originally i:led in the  wrong court would have been ordinarily 
barred by lim itation a8 beinti barred during the holidays of that court, a fte r 
which alone it was filed, the suit wlif^n filed in the new court m ast be held to 
bo barred in spite of section 14 of the Limitation Act.

31olhidin Eowthen v. Nallnpemmal Pillai [(1911) 21 M.L.J., lOOOj, followed, 
TaTcuroodeen Mahomed Esha-n Chowdry v. Kurimbum Chowdry [(1865) 3 W.R. 

(O.B.), 20]. Kheiat Ghunder Ghose v. Nitseelunnissa Bibee [(1871) 16 W.E 
(O.R), 47], and v. Pathumma [(1899) I.L.E., 22 Mad., 494], distinguished.

S e c o n d  A p p e a l  against tlie decree of S . A u t h i n a r a y a i t a  A y y a b ,  

the acting Temporary Subordinate Judge of Coimbatore^ iu 
Appeal No. 47 of 1909, presented against the decree of T. A. 
R a m a k k is h n a  Ayyar  ̂ the District Munsif of Coimbatore, in 
Original Suit No. 958 of 1907.

The facts of this case are stated in the judgment.
T. Suhrahmanya Ayyar for appellant.
V. Viswancitha Sastri for respondent.

BsiNiioN AND Judgment.— The facts of this case are quite similar to those 
MohiAin Rowthem v. Nallaparumal F illa i{l), and according

*  Second Appeal 1^0. 433 of 1910.
(1^ (1911) 21 M.L.J., 1000.


