
A P P E L L A T E  O E IM m A L .

Before, Mr. J h s tk e  M iller atlcl 3£r. Justice 8  undam  A yya r .

Be N A .l lA Y A N ^ S A M I N A IG K E N  a h o th e e ,  (A .ccused  in  'M is -  

1912. CELL.-VNEOUS OasB Ifo. 3 OP 1912 ON THE FILE Oli’ THE
lo'̂ U^and l̂7, JoiNT MAGISTRATE OP F0:rjjACH'l).'PE'l'ITI0i;Ei;:S,*'

Criminal Procedure Code {Act V of 1S9S), sec. 107, cl. 4 ; sec. 496, Bail—
ss. ;j44i and 167.

Section 107, clause 4, Criminal Procedure Code, makes an exception to the 
general rule laid (Jown in section 496 -n’hicb enacts th a t bail shall be given in all 
cases in wliich a person is not charged with a non-bailable ol'fenco.

Section 107, clause 4, compared -n-ith sections 3-14 and 167, Criminal 
Procedure Code.

P e t i t i o n  to release the petitioners on bail pending enquiry of 
MiApellaneous Case No. 2 of 1912 on tbe file of H. A. W a t s o n ,  

the Joint Magistrate of Pollacliij (Criminal Miscellaneous Petition 
No. 1 of 1912 on the file of P .  N. H a m n e t t ,  fclie Sessions Judge 
of Ooiialiatoxe).

The facts of this case are fully stated in the following 
Order:—

T. Banga&hariar for the petitioners.
M. D. Demdoss for the Public Prosecutor on behalf of the 

Government.
MiiiiEr anb OEDES.-“ This is an ajDplication for bail. The petitioners

Ayyar ĴJ. arrested by the Police under section 151, Criminal Proce
dure Code, on the ground th a t the Police apprehended that they 
were about to commit house-breaking and theft, The petitioners 
were produced before the Sub-Magistrate of tJdumulpet. He 
was of opinion that proceedings should be instituted against the 
petitioners under section 107 of the Criminal Procedure Code to 
take security from them for keeping the peace and sent them up 
to the Joint M agistrate of Pollachi. The Jo in t M agistrate 
before whom proceedings under section 107 are pending consi
dered it necessary to detain them in custody pending the 
proceedings and he rejected their application to release them on 
bail. The Sessions Court of Coimbatore also dismissed an 
application made to it for bail. I t  is contended before us that 
the Joint Magistrate was bound to release the petitioners on bail
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s
and tbat he “had no disoretipn to refuse to do so. I t  is also urged Re 

that if he had such discretion the circumstances of the cas'e did SWASO
not justify his refusal of 'bail. The Joint M agistrate lias given Naxckih. 
very good treasons for his opinion t h a t  it was neaessary to detain a h d

the petitioners in custody until the completiorf of the enquiry 
under section 107, and the •Sessions Judge has cdncurred in that 
opinion. We are unable to say th a t the discretion has been 
exercised wrongly, if the M agistrate was not 'bound to discharge 
the petitioners on bail. The question therefore for our decision 
is whether he was bound to do so. Mr. Eangachai'iar for the 
petitioners relies on section 496 of tbe Criminal Prooednre Code 
which according to  him entitles any person pother than a person 
accused of a non-bailable offence), who appears or is Jorought 
up before a Gourt to  be released on bail. "We agree that the 
petitioner would be entitled to bail under this section, if tfcere 
were no other section disentitling him to it, bu t section 107 
clause (4) provides that a M agistrate before whom a person is 
sent under that section “  may in his discretion detain such person 
in cnstodj until the completion of the enquiry h.ereinafter 
prescribed.” The petitioner in this case was admittedly a pera^n 
sent under the section to the Join t M agistrate. The clause 
expressly gives power to the M agistrate to detain the person in 
custody until the completion of the enquiry. The contention on 
behalf of the petitioner is th a t this provision must be taken  to be 
justified by section 496, I t  is argued, for the Grown on the other 
hand th a t the general provision in section 496 most be taken to be 
s u b j e c t  to the special provision contained in clause (4) of section 
107. Mr. Raugaohariar contends that the rule laid down in section 
496 is intended to give an absolute righ t of bail in  all cases where 
an accused person is in custody, whether under an order of Oourt 
or otherwise j but this contention appears to us to be untenable.
Section 344 lays down that, in cases where i t  becomes necessary 
or advisable to postpone the commencement of or adjonrn any 
enquiry or trial the Court may postpone or adjourn the same and 
may by a w arrant remand the aocasedj, if in custody. The 
explanation to the section pi’ovides that  ̂if sufficient evidence 
has been obtained to raise a suspicion that the accused may have 
committed the offence, and it appears likely tb a t further evidence 
may be obtained 4}y a remand, th is is a reasonable cause for a 
rem and I t  will be observed, th a t the explanation ref ers to*bases
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jjg where fnrfclier evidence may be obtain.ed by a remand the object 
-iM'mn-AxA- remand being,to obtain furtlier eAndence. I t  cannot be

N a i c k e n . Iieid, that an accused person" is entitled to bail wliere lie is 
remanded under this provision, for to allow bail in SFch a  case

SuMDARA ,̂vould frnsti'ate the very obi act for which the remand is ordered
ayyar, JJ. , , .

by the C ourt.' A similar observaturu would apparently apply
wliere an order ior remaud is made under clause (2) of section 167. 
I t  cannot therefore be lield -that section 496 gives an absolute 
riglit to bail to any person who appears or io brought up before 
a court and. is not charged with a Don-bailable offence, but it 
must be read along with any other provision giving a special right 
of detention to a court and clause (4] of section 107 gives such 
special JDOwer, That provision may be compared with section 
337, clause (3) which gives a Magistrate^ tendering a pardon to 
au^.pprover the power to detain him in custody until the termi
nation of the trial by the Court of Session or H igh Court. The 
poAver is qualified by restricting it to cases where an approver is 
not on bailj but no such qualification is made in section 107 
I t  is no doubt true that a person charged with a non-bailable 
o^Sice is  ̂ except in cases falling within sections 334 and 167 
entitled to bail, but the same considerations are not necessarily 
applicable to the two cases. The object of detaining in custody 
a person charged with an olfence is generally only to secure his 
appearance for being dealt with according to law on the 
charge made against Jiim  ̂ and the taking of bail would secure 
that <A)jecfc; bat in cases of proceedings under section 107 taken 
for tlie purpose of preventing a person from committing a breach 
of the peace, the legislature may have regarded it as necessary 
to take steps to prevent him from doing so before the M agistrate 
decides whether it is necessary to take security from him. Ttds 
object would not be secured by merely securing his appearance 
at the enquiry to be made under the section. There may be oases 
where a person charged under section 107 may a.ppear to be so 
dangerous a character that it would be desirable to detain him in 
custody until the enquiry against him is completed. Mr. Ranga- 
chariar points out that no provision for such detention is made, 
where a person charged under section 107 is not seut up to the 
enq_iiiring M agistrate by another Magistrate bu t the enquiring 
Magistrate himself ordei’s the arrest of the pe-"son charged. I t  
is no ’"doubt true that sesdon 114 on^y empowers the M agistrate
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to  o rd e r  th e  a r re s t o f tlie  person  conoerned  a n d  does n o t p ro v id e  Be
th a t  h e  m ay d e ta in  h im  in  cus tody  u n til th e  com pletion  of th e
e n q u iry ; b u t assum ing  th a t  a  person so arrested , is e n title d  to  h e  Naigkebt.
re leased  bail u n d e r  sec tio n  496 , w e do  n o t ♦ th ink  th a t  th is  Mailer and

anom aly  is fi fficient to  ju s tify  us in n o t g iv in g  f t i t e c t  to the c lea r  JJ .

words of section 107 c lau ^  (4) which entitle the M agistrate to
deta in  th e  person  co n cern ed  in  custody in cases to w hich th a t
c lause is app licab le . T h e  ques tion  is uot covered  by  any  p rev io u s
decision. I t  was le ft ex p re ss ly  luidecided in  Chidam baram  P illed
V . E v i ' p e i o r . I n  M e w a  l al Thakur v. The IhnpeTor{2), a ll th a t
w as h e ld  was th a t  bail ca n n o t be d em an d ed  from  a  perso n  a g a in s t
w hon’. p ro ceed in g s u u d e r  section  107 a re  co n tem p la ted  b u t no
p ro ceed in g s have been  di-awn up or issued. I n  Haghunmidan
Fershad  v. E?npGror{3) th e  O a lcu tta  H ig h  C ourt held  th a t  excepb
in  tho  specia l circum stances re fe r re d  to  in claiit-’es (S) an d  (4j o fS ec-
tiou  107 an d  which w ere ad m itte d ly  n o t app licab le  no th a t  case, th e
law  d id  n o t em pow er a M a g is tra te  fco de ta in  a p e rso n  ia  custody
un til th e  com pletion  of th e  enquiry^ and  bhat th e  M a g is tra te  w as
bound  fco g-ranfc bail. On th e  w hole we a re  of op in ion  tliati^iu
th is  case th e  J o in t  M ag is tra te  h a d  th e  r ig h t to  re fu se  to  e n la fg e
th e  p e titio n e r  on bail a n d  we th e re fo re  dism iss th is  p e titio n .
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A P P E L L A T E  C I V I L .

B^fvre Mr, JusHce Benson and Mr. Justice Sadasiva Ayijar.

ANDIAPPA PILLAI (B y  h i s  a u th o b is e d  a g b o t  B E N T H I V B L U
P i L L A I )  ( P l a in t if f ) ,  A p p .bli:*ai!TTj 1912.

February 14 
and, 17.

MUTHUKtJMAEA THEYAN a n d  a n o th e r  (D e p io n d a n ts ) ,
R espo n d en ts .*

Civil Procedure Code {Act X IV  o/1882), sec. or for any other S'uhatcLntial
cause,” effect of— Power o /a «  appellate cotirt io admit arMiUonal evidence—
‘ Other ’ net ejusduoi generis —‘ to enable it lo pronounce judgm ent ’’, meaning 
of— Appellate Court, all poicers oj original court ret t̂ in.

An Appellate Courfa has powre to  adm it further evidence under th,o clause 
“ or for any other substantial cause ”  in  section 668, Civil f=rocediiie Code, v l̂-uch 
cause need not be ’ijuadem generis w itL  the causes sta ted  iu  the previous jja rt 
of the  section.

(1) (1908) I.Lda., 31 Mad., 315. (2) (1906) 11 G., 415.
(3) (1905) I.L .E ., 33 CaJo., 80.

* Second Appeal Ko. 805 of 1910.


