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APPELLATE CRIMINAL.

Before Mr. Jhstice Miller aid Blr. Justice S undara Ayyar.
Re NARAYANASAMI NATCKEN axp AMOTHER (AGCUS’ED wMise

n
1912, OELLANENUS CasE No. 2 or 1912 ox tHE FILE OF THE
January T e . . Py copg ¥

10, 11 and 17. JOINT MAQISTRME oF Pornaci),” PEUITIONERS.

Criminal Procedure Code (det V of 1898), see. 107, el. 4; sec. 496, Bail—
s3. 944 and 167.
Section 107, elause 4, Criminal Procedure Code, makes an exception o the
general rule laid down in section 496 whick enacts that bail shall be given in all
cases in which & person is not charged with a norn-bailable offence.

Section 107, clause 4, compared with sectiosms 344 and 167, Criminal
Procedure Code.

Prririon to release the petitioners on bail pending enquiry of
Miscellaneous Case No, 2 of 1912 on the file of H. A. Warsow,
the Joint Magistrate of Pollachi, (Criminal Miscellaneous Petition
No. 1 of 1912 on the file of . N. Haungrr, the Sessions Judge
of Coimbatore).
The facts of this case arve fully stated in the following
der 1=
" Rangachariar for the petitioners.
"~ M. D. Devadoss for the Public Prosecutor on behalf of the
Government.
MILLER AND Orper~—This is an application for bail. The potitioners
. f;;‘;;t‘ﬁ were arrested by the Police unier secticn 151, Criminal Proce-
dure Code, on the ground that the Police apprehended that they
were about to commit house-breaking and theft, The petitioners
wero produced before the Sub-Magistrate of Udumulpet. He
was of opinion that proceedings should be instituted against the
petitioners under section 107 of the Criminal Procedure Code to
take security from them for keeping the pence and sent them up
to the Joint Magistrate of Pollachi. The Joint Magistrate
before whom proceedings under section 107 are pending consi-
dered 1t necessary to detain them in custody pending the
proceedings and he rejected their application to release them on
bail. The Sessions Court of Coimbatore also dismissed an
application made to it for bail. It is contended before us that
the Joint Magistrate was bound to release the petitioners on bail

# Criminal Misce]laneons Potition No. 11 of 1912.
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and that he fhad no discretipn to refuse to do so. It is also nrged
that if he had such diseretion the circumstances of the case did
not jostify his refusal of bail. Lhe Joint Maglstrate has given
very good greasons for his opinion “that it was neaessary to detain
the petitioners in custody until the completiot of the enguiry
under section 107, and the .Sessmns Judge has cdncurred in that
opinion. We are unable £o say that the diserbtion has been
exercised wrongly, if the Magistrate was not bound to discharge
the petitioners omn bail. The question therefors for our decision
is whether he was bound to do so. Mr. Rangachariar for the
petitioners relies on section 496 of the Criminal Procedure Code
which acecording to him entitles any person (other than a person
accused of a non-bailable offence), who appears or is brought
up before a Court to be released on bail. We agrec that the
petitioner would be eutitled to bail under this section, if there
were mo other section disentitling him to it, but section 107
clanse (4) provides that a Mugistrate before whom a person is
sent under that section ““ may in his discretion detain such person
in custody until the completion of the enguiry hereinafter
prescribed.” The petitioner in this case was admittedly a per’sg;n
sent under the section to the Joint Magistrate. The clanse
expressly gives power to the Magistrate to detain the person in
custody until the completion of the enguiry. The contention on
behalf of the petitioner is that this provision must be taken to be
justified by section 496. It is argued for the Crown on the other
hand that the general provision in section 496 must be taken to be
subject to the special provision contained in clause (4) of sechion
107. Mr. Rangachariar contends that the rule laid down in section
496 is intended to give an absolute right of bail in all cases where
an accused person is in custody, whether under an order of Court
or otherwise; but this contention appears to us to be untenable.
Section 344 lays down that, in cases where it becomes Tecessary
or advisable to postpone the commencement of or adjourn any
enquiry or trial the Court may postpone or adjourn the same and
may by a warrant remand the accused, if in custody. The
explanation to the section provides that ¢if suflicient evidence
has been obtained to raise a suspicion that the accused may have
committed the offence, and it appears likely that further evidence
may be obtained 4y a remand, this is a reasonable cause for a
vemand’. It will be observed, that the explanation refers to%cases
42
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where further evidence may be obtained by a remand the object
of the remand being o obtain further evidence. It cannot be
held, that an accused person” is entitled to bail where he is
remanded under this provision; for to allow bail in sreh a case
would frustrate the very object for which the remand is ordered
by the Court.” A similar observatien would apparently apply
where an order Tor remand is made under clause (2) of section 167.
1t cannot therefore be held -that section 496 gives an absolute
right to bail o any person who appears or is brought up before
a comrt and is not charged with a non-bailable offence, but it
must be read along with any other provision giving a special right
of detention to a court and clause (4) of section 107 gives snch
special mower. That provision may be compared with section
887, clause (3) which gives a Magistrate, tendering a pardon to
an-pprover the power to detain him in custody until the termi-
nation of the trial by the Court of Session or High Court. The
power is qualified by restricting it to cases where an approver is
not on bail, but no such qualification is made in section 107
It is no doubt true that a person charged withk a non-bailable
offence is, except in cases falling within sections 884 and 167
entitled to bail, bub the same considerations are not necessarily
applicable to the fwo cases. Phe object of detaining in custody
a person charged with an offence is generally only to secure his
appearance for being dealt with according to law on the
charge made against Lim; and the taking of bail would secure
that object; but in cases of proceedingsunder section 107 taken
for the purpose of preventing a person from committing a breach
of the peace, the legislature may have regarded it as necessary
to take steps to prevent him from doing so before the Magistrate
decides whether it is necessary to take security from him. This
object would not be secured by merely securing his appearance
at the enquiry to be made under the seetion. There may be cases
where a person charged nuder section 107 may appear to be so
dangerous a character that it would be desirable to detain him in
custody until tho enquiry against him is completed. Mr. Ranga-
chariar poinbs out that no provision for such detention is made,
where a person charged under section 107 is not sent up to the
enquiring Magistrate by another Magistrate but the enquiring
Magistrate himself orders the arrest of the pevson charged. It
ia no donbt true that sestion 114 on’y empowers the Magistrate
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to order the arrest of the person concerncd and does not provide Re
that he may detain him in custody until the completion of the NARATANA-
enquiry ; but assuming that a pegson so arrested is entitled to be NAKKEXN.

released 8n bail under section 496, we do not*think that this M1LLEE AND
anomaly is s ficient to justity us in not giving &fect to thy clear :‘;’\:\z‘?}}‘}'
words of section 107 clangs (¢) which entitle thé Magistrate to -
detain the person concerned in cusbody in cases to which that

clause isapplicable. The question is not covered by any previous

decision. It was left expressly nudecided in Chidumbaram Pillai

v. Empeior }). In Mewa Lal Thoakwr v. The Emperor(2), all that

was held was that bail cannot be demanded from & personagainst

whom proceedings nuder section 107 are contemuplated but no
proceedings have been drawn up or issued. In Raghunondan

Pershad v. Emperor(3) the Calcutta High Conrt held thab except

in the special circmustances referred to in clauses (3) and (4) ofsec-

tion 107 and which were admittedly novapplicable o that cuse, the

law did not empower a Magistrabe to detain a person ia custody

until the completion of she enquiry, and that the Magistrate was

bound to grant bail. On the whole we are of opinion that in

this case the Joint Magistrate had the right to refuse to culasgo

the petitioner on bail and we therefore dismiss this petition.

APPELLATE CIVIL.

Befors Mr. Justice Benson and Mr. Justice Sadasiva dyyar.
ANDIAPPA PILLAI (By His avruonisep scent SENTHIVELD

PILLAT) (PLAINTIFF), APrELLANT, 1912,
Felrnary 14
v. and 17,
MUTHUKUMARA THEVAN snp avorarr (Dersnoayts), ~
ResponDENTS.*

Civil Procedure Code {dct XIV of 1882), scc. 568 — or for uny other substantial
cause,” effect of —Fower of an uppellute court to admit addilional evidemce—
¢ Other’ mot ejusdum generis —° to enable it lo pronounce judgment’, meaning
of—Appellate Court, all powers of original court rest in,

An Appellate Counrt has power to admit further evidonce under the clause
“ or for any other substantial cause’” in seetion 568, Civil Frocedure Code, which

"ounse need not be sjusdem generis wibh the canses stated in the previous part
of the section.

(1) (1908) T.LeR., 31 Mad., 815, + (2) (1406) 11 C., W.N., 415,
(8) (1905) LL.R., 82 Calc., 80.
* Second Appeal No, 805 of 1910,



