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only voidalile by the party affected by it, the effect of section 90, Re
Indian Penal Code, is that such consent cannot, under the "“}jﬁ”-
criminal law, be availed of to jistify what would otherwise be Sﬁ?&ﬁin
an offend®. The second accused must, therefors, be held to have Senxciw, 13
removed the girl from the guardianship of pr/bsecution witness
No. 2 without her consenta '

In the result, we confirm the convietion ar’d sentence with
respect to the second accused and.reverse the conviction of the

first accused and direct that he be set at liberty.

APPELLATE CRIMINAL.

Before Mr. Justice Benson. 1911,
G. G. JEREMIAH (Accusnp) APPELLANT, Oct: 3, 4, 12

v, Nov. 23,
F. S. VAS (CowrLaivant), Respovpent.*

Evidence Act (Iof 1872), ss. 21 umd 81-—Twidence of publica tion of a newspaper by
@ particular persom, merely by production of the paper—=8ufficiency of, Criminal
frocedure Qode (det ¥ of 189%), gx. 255, 266, 271, 272 and 428—' necesseryie
meaning of in - Mistake of Court, as to primi facie case— tietral,

Per SUSDARA AvYAR and PuinLIps, JJ.—

Merely exhibiting a copy of a private newspaper containing a libellous
gtatement without any sort of proof such as the production of an autheunticated
copy of a decluration under section 7 of Act XXV of 1867 is no proof of publica-
tion of the lihel by the person by whom the paper purports to have been published.

Evidence that a certain copy of the paper “appears to be printed and
puhlished by 4 ** is no proof of publication, by hinm.

1f there be proof of publication of a newspaper by 4 then section 81, Evidence
Act, presumes that what purports to be a newspaper of a particulor name is that
poper and that every copy of it was imsued by the publisher of that paper.

Gathercsle v. Miall [(1846) 15 M. & W. 819], Rex v. Forsyth, [(1614) Russ
and R. 271] and Walts v. F'raser, [(1887) 7 Ad. & B, 228], considered.

A statoment in a complaint that the accused published the libel is no evidence
against the accused ag it was not made in the presence of the accused. The facth
that the nocused never denied publication by him of the libel does not relieve the
prosecution from the necessity of proving affirmatively that the accused published
the libel, an essentin) fact necessary to establish the guilt of the acoused.

Additional evidence under section 428, Oriminal Procedure Code, can be
ordercd to be tuken ouly if the appellate court thinks it necessary.

Quozre.~Whether if the admission by the scoused of publication is contained
in his written statement, that would relieve the prosecution from the defect in
letting in evidence of‘publication.

# Criminal Appeal No. 104 of 1911.
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Difference between admissions in civil and erininal cases pointed ou{.:.

Quare.— Whether section, 81 of the Evidence Act is not confined to public
documents alone,

Per SUNDARA AYYAR, J,~~Where the prosecution by its own negligence failed
to prodnce evidence g\ hich it wag its duty to do additional evidence cannot be
considered ‘ necessary’ by the Appellate Court within the meaning of sxction 428.
The language of that section secms to indicate fases where, there being already
evidence ou the recdrd, the court considered it to be nusatisfactory or where the
evidence on record leaves the comrt in such a state of doubt shat it considers
it necessary to enable it to decide the cage, to have furtber evidence,

Tn gucha cags the accused should bo ordered to be acquitied and not retried
allowing furtber evidence to be taken, )

Per Puinrips, J—Where on the court itself taking a mistaken view that a primd
facie case of publication by the dufendant had been made out (a8 was ovidens from
its framing a charge) evidence to that effect was not lot in by the complainant;
it is o case where the Applate Conrt ought to consider that additional evidence
is mecessary within the meaning of section 428, Criminal Procedure Code, and a
retrial would be the preper oxder to be made under the cireumstances, if taking
additional evidence wonld not meet the requirements of the case.

¢ Necessity’ nnder section 428, Criminal Procedure Codo, i3 a matter to bo

determined on the particular facts of cach case.

Per BExsoX, J.—Where the prosecution wanted to let in evidence uecosssury to
«wnaxe the offence, but the Magistrate infervened, stating that it was nnnecessary
smp-mhe circumstances of the case and so refused to take that evidence, tho case

is one in which a retrial may properly be ordered or in which the Court may
properly call for the additional evidence under seetion 428, Criminal Procedure
lode.

Averat against the judgment of F.J. RiomARDS, the District
Magistrate and Justice of the Peace, Civil and Military Station,
Bangalore, in Criminal case No. 20 J.P. of 1910,

The facts of this case appear fully in the judgment of
SoNDARA AYYAR, J.

B. B. Osborne with M. K. Narainaswami Adyyar for the
appellant.

The prosecution has failed to prove that appellant is the
printer and publisher of the newspaper, without which =
conviction cannot stand.,  See Mohideen Abdul Kadiv v.
Emperor(1), and Emperor v. Clinnapayan(2).

Gaps in the prosecution evidence should not now be allowed
to be filled np : and the prosecution should not now he given an
opportunity to prove that appellant is the printer and publisher.
Sec Basanta Kumar Ghattak v, Queen- lmpress(3).

(1) (1604) LL.R,, 27 Mad., 288, (2) (1906) LL.R., 20 Mad., 372.
(3) (1899) LL.R,, 26 Calc., 49,
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There is*no doubt, the statement of the accused, under section

272, Criminal Procedure Code, that he is the printer and the

publisher but that is of no value. ; Because, all “that an accused
is require® to say is, whether he is or is not guiltw : and anything
said in addition, should be left out of consideration. Moreover,
there are 1o pleadings in csiminal cases as in a civil case.

Again, the fact that a namo corresponding to that of the
appellant is printed at the botfom of the paper is no ¢vidence of
the appellant printing the paper. Vide The King v. Williams
and another(l). In that case the name printed at the bottom of
a playbill was held not to be ovidence of who printed it.

Dr. Swaminathan for complainant.

Section 8 of Act XXV of 1867, requires the name of seprinter
to be insertedsin a bock or newspaper. Vide, Queen-Empress v,
Hari Shenoy(2). ¢

The admission by the acoused, in his statement, is conclusive.
The name ab the bottom of the paper is primd facie proof and
the court is bound to presume its genuineness. Vide section 81
of the Indian Evidence Act. * Genuineness” relates to the origin _
of the paper or book. Vide sections 79 and 80 of the Indisn-~
FEvidence Act. If there is no evidence as to who the printer
is, additional evidence ought to be permitted to be adduced
under section 428.

E. B. Osborne in reply.

¢ Genuine ” means that the paperis a “genuine copy ” of the
original and not that every bit of news in it is accurate. Such
a presumption would be disastrons. Additional evidence is to be
taken ouly if there is some evidence already on record, and the
pourt 1s in doubt and seeks additional help. Where there is no
ovidence there can be no doubt whatever.

P. R. Grant for the Public Prosecutor was not called upon.

Sowpara Ayvar, J.—This is an appeal by the accused in
Criminal Case No. 20 of 1910 in the Court of the District Magis-
trate and Justice of the Peace, Bangalore. He was convieted
of libelling the complainant by pablishing in a journal naned the
“ Army and Civil News” on the 28th September 1910 what
purported to be a report of the proceedings in a civil suit in the
Court of the District Judge of Bangalore. The defendant in

(1) (1825 2 L1, (0.8.) K.B,, 30, (2) (1893) L.I.R., 16 Mad., 443
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that suit was the uncle of the complainant, an Advacate of the
Bangalore Court, who appeared for his uncle as counsel. The suit
was for rent due by that defendant for a house. The report
contained the fellowing stutement .—¢ His Honour f?\‘cetious]y
remarked that the uncle, the Dental Surgeon, (that is, the
defendant in the suit) and the lawyer nephew, both combined,
wanted to depri’ve the plaintiff of his rent by shifting the res-
ponsibility on to the shoulders of the other nephew, the Dental
Surgeon, who is now in Goa and beyond the reach of the arms
of the civil law.” Two days after the publication of this report
a correction appeared stating that it was not “His Honour™
that made the remark but Mr. Saldanha, the counsel for the
plaintiff<n the snit.

At the trial in the Lower Court the nccused maintained that,

notiwithstanding the mistake mentioned sabovo, the report was
substantially correct and that it was a privileged statement made
without malice. The Liower Court held on varivus grounds that
the report was not substantially correct, and further found that
it was exfremely improbable that the remark was made at
Eﬁay Mr. Saldanha and that there was evidence of malice in
the tone of the report and of the correction notice.

On appeal the contention that the report was substantially a
correct one was repeated ; but I have no doubt that no privilege
can be claimed for a mistake so palpable as the one that was
admitted in this cage and the publicher published the statement
attributed to the Civil Judge at his own risk. The main con-
tention in the appeal is that there is no legal evidence in the
case that the accused published the libel complained of, and that
the prosecution altogether failed to adduce evidence that the
accused published the issne of the 28th September 1910 of the
“ Army and Civil News” in which the libel appeared or that he
wag the publisher of the journal known by that name. This
contention I find to be well founded. A copy of the issue of the
paper containing the libellons statement was put in. DBesides
this the only evidence of publication by the accused given after
the acoused appeared before the court was the statement by the
complainant in examination-in-chief, “I have complained about
the article marked Exhibit A in the ¢ Army and Civil News’
which appears to be printed and published by Mr. G. G.
Jeremiah.” This does not amount to a definite statement either



VOL. XXXV} MADRAS SKERIES, 461

that the actused published the article in gnestion or that he was
the editor and publisher of the jonrnal, whether the sentence, as
contended by Mr. Oshorne, means only that the particular issue
of the jodrnal put in bore the statement that itavas printed and
published by Mr, Jovemiah, or whether, as contended by Dr.
Swaminathan, that the afticle or the journal appeared to the
withess to be one printed and puoblished by Jeremiah, In the
petition of complaint put in by ‘the complainant it is stated
that the accused veported the case in the * Army and Civil
News.” The complaint was no donbt sworn to by Mr, Vas, the
complainant. Bui the statement wus not made in the presence
of the accused and could not be #aken as evidence against him.
There is no explanation given why 1t was not repeateel in the
complainant’d deposition at the trial. It is contended that the
accused never denied that he was the printer and publishet of
the © Army and Civil News”, or that he published the issue of
the 28th Sepbtember 1910 containing the libsllons stutement, and
that «s a matter of fact ho wdmitted the fact before the Lower
Court, i the written statement put in by him. But T am unable_
tofind any soch admission in that statement. Pavagraph Nee 2-
thereof says © what was published was n substantially true report
without any malicions intention.” There is no admission heve
that it was the aceused that published the statement. Is isin
all probability true that the accused did not deuny that he pub-
lished the libel. Vhis is not sufficient. It is incumbent on the
prosecution affirmatively to provethat the defendant published
the line]l complained of, as that wis one of the essential facts
necessary to establish the guilt of the .ccused. It is unueces-
sary to consider whether, if snch admission were contained in the
accused’s writfen statement, that wounld relieve the prosecution
from the defect in letting in evidence of publication. Mohideen
Abdul Kadir, v. Emperor(l), Emperor v. Chinnopayan(2) and
Busantu Kwmonr Ghattak v. Queen-Bimpress(3), are authorities in
support of the appeliant’s contention that such an admission by
the accused made 11 answer to questions put by the court under
section 342, Criminal Proe-dure Code, could not be ubilized by
the prosecution to fill up a gap in its. own evidence. No doubt

o
(1) (104) LR, 27 Mad,, 238.  (2) (1406) LL.R., 20 Mad., 32
(3) (1809). LL.R., 26 Calg., 49,
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an admission by the accused may be proved in a criminal case
just as ‘much as an adimission by the defendant in a civil suit
under section 21 of the Bvidende Aci. But an admission under
that section is onp made by the party against whom it igtendered
before the proceedings in which it is sought to be given in
evidence, It does not refer to pleadfngs in the case or to aun
admission contamed in such pleadings. The accused in a
criminal case may plead that<he is guilty or not guilty. See
soctions 255, 256, 271 and 272, Criminal Procedure Code.
But there are no pleadings in a criminal case similar to those in
civil proceedings which ave conclusive against the party making
them. The prosecution has to prove all the facts necessary to
constituic the offence charged against the accused. If it fails
to do so, no charge could be framed at all against-the accused
in a“warrant cage, and in gessions cases the court shonld, when
the case for the prosecution has been closed, acquit the accused
whero no evidence of any of the links necessary to cstablish the
offence has been adduced by the prosecution. It is clear there-
fore that the appellant’s omission in his written statement before
#he-Lower Court to deny the publication, or any inforence of his
intention nof to deny it, cannot be urged by the prosecution, in
answer to the appellant’s contention of no evidence of publication,
It is contended that under section 8l of the Evidence Act, the
Court is bound to presume the genuineness of every document
purporting to be a newspaper or a journal, and that inasmuch
as Exhibit A in the case bears the name of the accused as the
printer and publisher, the presumption of its genuinencss would
include a presumption that the accused is the printer and
publisher of Fxhibit A, and that therefore it was unnecessary
for the complainant o let in any evidence of the publication of
Exhibit A by the accused. Mr. Osborne for the appellant
contends that the section applies only to public documents, aud
that in any event it provides only that the conrt should
presume that & docmnent purporting to be o newspaper or
journal is that it is the particular newspaper or journal, and not
that it was printed or published by a particular person. His first
contention appears to be snpported by a note of Messrs, Ameer
Ali and Woodroffe in their commentaries on the Evidence Act,
fourth edﬂnon page 425, that tho section vefers to public docu-
ments, bub it is very doubtful whether the language of the section



VOL. XXXVI], MADRAS SERIES, 463

supports it” If punctuation may be taken o throw any light on Jm?um
the question, the existence of a comma after the word * journal’is .V*‘é.--
against the appellant’s Gontentig"n. Bven otherwise, the natural SUNDARA
import of the words of the section does not appear to favour the AvYa®,J.
view that the phrase “ printed by the Queen’s printer ” not ouly

qualifies the expression **wrivate Act of Parliainent,” but also

. -~ . .
1.” It is however uunecessary in this case

“ pewspaper or Journs
to discnss the question {urther, as I am of opinion that the
presumption of the genuinevess of a newspaper does not
include a presumption vhat it was printed and pablished
by the person by whom ir purports to be, Such apparently is
nob the English law.  Aceording to that law the proper way to
prove the publication of a libel, where evidence is nob gieren that
a particular paper compliined of was published by the accused,
is to prove the statntory declaration made by the accused fhat
he is the printer and publisher of the jurnal in question. In
Gathercole v. Munli(*), the plaintiff sought to prove that the
defendant published several copies of a newspaper called the
“ Nonconformist ”.  That the delendant was the editor and
publisher of she journmat of that name appears to have heen-
admitted. The plaintiff’s object in proving the publication of
many covies was 10 sliow the extent of damages sustained by
him. A person of the name of Brookes was called, who stated
that he was the president of literary association consisting of 80
members, that he saw .at the institution office a copy of the issue
in question, that he believed thab the copy had heen lost or
dextroyed, that he believed it to have been a copy of the paper
produced in evidence and bore the same heading, namely,
“ Nonconformist ” and that it contained the libsilous article
eomplained of.  Objection was raised to the receplion of second-
ary evidence of the consen's of the paper shat the witness had
seen. Parkn, B, was of opinion that, as the defendant had been
proved by the regular statutory evidence to be the printer and
publishar of the paper, the witness’s evidence that the copy he
saw was gimilar to the one produced in coort was sufficisnt to
show that it was published by the defeudant. The learned
Judge observed: “There was general evidence that it was a

paper called the Nonconformist, coutaining, according to the
-~

1) (1#48) 15 M, & W., 819 at pp. 327, 830 and 386-337.
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best of the witness’s recollection, the libel, the subject of this
action. I thowpht that was ample evidence to show that one of
the copies of the newspaper, of which the efendant wus the
publisher, and &f which, of course, he did not print tue copy,
but many, had been sert by some person, not the defendant, to
that room.” Porrock, C. B., olkerve ¢  But then, it ig said that
this paper is not proved to have been issued by the defendant:
that is a question entirely for the jury; and I think theve i+
evidence to prove that this was one of the copies printed at the
same time with the libel which is laid before the jury. It ie nod
like the publication of a written likel.  The jury must be aware
thab many copies of a newspaper are is-ued at the same time;
and they-areissued for the purpose of publication and distribution.
No doubt a suggestion may be made, that the plaintiff, in order
to énhance the dumages, may have procured some papers to be
printed. The jury are to consider whetner that is a reasouable
suggestion or not. ~There was some evidence for the jury to
consider : and, I think the reasonable econclusion 1, that this paper
was originally issued by the defendant” Atpweson, B., sad:
£ Mow we must consider what the nature of the in-trument is.
It is @ copy of a newspaper. We wust use cur own common
sense, and remember that, with respect to newspapers, not one
copy, bat a great variety of copies, ure publishen For gencral
circulation among the public at l.rge, It yon vompare the
instrument in one or two parts, and find the one i+ an exact copy
of the other, you wonld have vo difficulty in saying it was
printed from the same materials, and from the same type.
.+ .« . SoIcayhere with regpect to a newspaper; if you find
it in general corresponds, it is evidence from which the jury may
infer that the newspaper is printed from the samo type as the
paper which is produced ; and if so it is prmted by the defend-
ant””. It will be observed that in that cuse it was yroved that
the defendant was the publisher of the journal called the  Non-
conformist.” Proof was given that one copy of the issue in
question preduced before the court was in fact i~sued by the Ce-
fendant, Some similarity between that copy and the copy seer. by
the witness (Mr. Brookes) was also proved by bim. It was held
that this was evidence sufficient to go to the jury that the copy
seen by the witness was also published by tht defendant. In
. my opinion the object of section 81 of the Evidence Act taking
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it to refer to every mewspaper is to dispense with evidence of
two out of the three facts proved in that-case pr ovided the first
face 1s proVed viz., that the d- fend ant is the publisher of the
newspapér. The Court is then to presume thattwhat purports to
be a newspaper of a particolar name is that paper, and that
every copv of it was istned by the publisher of thav paper.
According to rection 7 of Act XXV of 1867 the production of
an autheuticated copy of a declaration made under the Act is
admissible to prove that the person mentioned in the
declaragion ig the publisher of the journal to which the decla~
ration relates, Section 81 would appuarvently authorise and
require 1he court to presnme that any document purporiing to
be a copy of the journal in guestion is in fact such=nd this
would prove~th-b the declarant under Act XXV of 1867 is the
publisher of the paper produced in court. Rez. v. Forsyth(1),
would seem to show thst the presumpiion exrends no further
with regurd to the ILondon Glazette, which also iz to be
presumed to be gepnine under section 81 of the Evidence

Act.  The reporters say ‘“The Judges seem to think that fhe
production of the Gazette w uld be sufficient, without proof-

of its being bought of the Guazctte printer, or where it
cawe from”, In an earlier cuse Watts v. Fruser(2), deposit
of a copy of a newspaper at the stamp oflice as required by
the statute is not sufficiert evidence that others of that kind
were circulated.  This is not in aceordance with the view taken
in Gathercole v. Miull(3). In Wigmore on Bvidence, volame 111,
section 2150, the lrarued anthor savs with regard to the mode of
proving the defendant’s publication of a newspaper, “ Here the
process would be to bring home to biwm the issuance on that day
of a certain copy (either by the testimony of one who bonght at
an office proved to be the defendant’s or by some statutory
method) ; then the identity between that copy and the one read
by J.S. (the person to whom it is complained to hayve been com-
muniested) will suflice as evidence that the two issued from the
same press, .., from the defendant’s.” Again the learned author
says u section 2151 The intolernble inconvenience of having
to prove the genuineness of printed matber purporting to be

@) (1814) Russ & R., 274 (8) (1837) 7 AQ. & ., 22
(3) (1846) 15 M. & W., 319,
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published by the Government has led "to u general concession, by
jndicial decision or by statute, that such purporting publications,
at least when in the form of.the standard official documents
coustantly issuefl and referved to, are to be assumed genuine,
I'wo principles, however, are in fact usually involved : first, the
admissibility ofla copy, proved to be Airinted by official anthority,
as hearsay evidence of the contents of the original, and, secondly,
the presumption of genunineneéss of a particular orinted document
purporting to be of such official arigin. The two guestions are
seldom separated, either in decisions or in statutes.”” The anthor
poinks out in a note that the distinction was recognized in Res. v.
Forsyth(1), alveady referred to. The question whether the copy
of a GoVernment Gaszette or any cther pablication esn be treated
as evidence of the contents of the original is nob éne relating s
the proof of documeuts but to the admissibility of secondary
evidence. The other sections contained in the chapter headed
“presumption as to docnments ” seem to support the same
conclusion. Section 87 provides in this case of certain books
-preduced in evidence thab © the Court may presume that they were

“wiitten and publizhed by th person and at the time and place

by whom or at which it purports to he written or pnblished.”
Seection’ 90 provides specifically that where a document purport-
ing or proved to be 30 years old is produced from proper
enstoly the Court may presume the signature and every other
part of such a docnument, which pnrports to be in the hand-
writing of any particular persom, is in shat person’s handwriting
and in the case of a document executed or attested that it was
duly executed and attested by the persous by whom it purports
to be exvented or attested. Section 81 does not expressly lay
down that the Conrt is to presume that a dicument purporting to
be 1 newspaper was printed and published by the person by
whom it purports to he. Section 7 provides for a presumption
no only that certain eertificates or certified copies are genuine
but also that the officer purpurting 10 sign or certify held that
character when he signed or certified. Section 80 also makes a
distinction between the genwneness of a docoment that the
teuth of the statements as to the circumstances under which the
record or wemorandam to which that seotion relates was made.
Seetion 7 of Act XXV of 1867 expressly provides the mode of

(1) (1814) Russ & k., 274.
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proving that a particular person is the printer and publisher of
a newspaper. On the whole it appears:io be clear that the
complainant cannot ask the Court bo presume that the appellant
is the printer and publicher of the “ Army 2nd Civil News.”
He could easily have proved the fact by produc*ing a copy of the
appellant’s declaration nmde under Act XXV of 1837. He
faled to do so. The result is that the appellant’s contention
that thereis no legal evidence to® prove the publication of the
libel must be upheld, and the conviction of the appellant eannob
be sustained.

Dr. Swaminadhan who appears for the complainant asks us
to dirvect additional evidence to be taken under section 428§,
Criminas] Procedure Code. But in my opinion that sectfon does
not enable us to do soin this ease. It provides that “the
Appellate Court if it thinks additional evidence to be necesshry
shall record its reasons and may either take such evidence itself
or divect it to be tuken, ete.” It vequires tha:s the Appellate
Court shonld consider additional evidence to be necessary. The

language seems o indicate cases where, there being already.

evidence on the vecord, the Court considers it to be unsabss-
factory or where the evidence on record leaves the Court in such
a state of doubt that it considers it necessary to enable it to
decide the case fo have fnrther evidence. See Woodoy Chand
Mookhopadhya(l). At any rate it does not appear to be appli-
cable where the prosecution having had ample opportunities to
produce evidence has failed to do so. No reason is given in this
case why evidemce of publication of the libel was not given,
The prosecutor had no right to expect the accused to waive the
proof of any faet, assuming that such waiver could be availed
of by him. Moreover the case is not one ia which I can say
the interests of -public justice would justify the use of the pro~
visions of. section 428, Criminal Procedure Code. I must
therefore decline to accede to Dr. Swaminadhan’s request.

It remains to consider what is the proper order to pass in the
case. It appears to me that this is not a proper case for direct-
ing a retrial. Section 428, Criminal Procedure Code, provides
that in an appeal from a convietion the Court may “ reverse the

finding and sentence and acquit or discharge the accused or
a8

(1) (1872) 18 W.B. (Cr. R.), 3.
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order him to be retr-ed Ly a Court of ~ompwtentjm‘is'iict.io'n sub-
ordinate to such Appellate Court or committed for trial”  An
order for retrial weuld be prqper where the trial was illegal,
irregnlar or defective. I agree with the Calcutta Figh Counrt
that the power £ direct a retrial is uot confined o cases where
the trial wos held by a Court ha’*mu no jurisdiction, See
Kumudini Kanta Guha v. The Que - Lmpress(!) where it was
held by Prinsep and Haxoiey, JJ , that a retrial may be ordered
where the izl is held to be illegal on the ground of misjoinder
of charges. A retrial would be proper also where evidence is
improperly rejected by the Lower Court or where, thongh the
accnsed was rightly acquitted of one offeuce, the Appellate
Counrt comes to the conclusion that he ought to have been tried
for another offence. Such an order may also be made in every
eafe of irregularity in the trial, such ax where persons who
ought not to have been iried together have been so tiied. It
would seem to be necessary that the Court should come to the
conclusion that the trisl was not held properly for some reason
or other. I appears not to be enongh that the prosecution by

itw own negligence failed to produce evidence which it was its

duty to do. In a case similar to this the learned Chief Justice
no doubt ordered a rvetrinl, but the question whether he could do
so does nut appear to have been considered.

In the resnlt I would acquit the accused and direct that the
fine, if paid, be refunded.

PriLirs, J.—1 agree with wy learned brother that for the
reasons given by him the eonviction should be set aside, but
T do not agree that the appellant shounld be acquitied. If
rublication of the libel can be proved, and in this case there is
not likely to be any diffienlty in proving publicarion, the appel-
laut is certainly guilty of defamation, and I do not think that in
this case he should be allowed to escape the consequences of his
miseemduet, 1f he is really guilty. No dounbt the prosecntion
could have adduced additional evidence and we see that a
witness had been sumnoned tp prove that the accused published
the newspaper in question, but was not examined. For what
reason he was not examined there is nothing on record to show ;
but it does appear that the District Magistrate thought that a

(1) (1901) I.L.R., 28 Cale., 104,
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primd facte case of publication had been made out against the Jrremsm
.
- - » . L - 'VrA.S‘s
Whether the Listrict Magistrate acted on the complaint or on _ ——
* Pminuiey, 4.

accused, for he framed a charge on the evidence on record.

Exhibis A one eannot say, but he was satisfred that a primd
fiicie case of publication bad been made out.” We have found
that in that view he was mistaken, and therefors seeing that the
court itself was mistaken as to the sufficiency of the evidence on
record I think that additional evidence is necessary in this case
in order that the accused’s guilt or innocence may be deter-
mined. Section 428 of the Criminal Procedure Code merely
says that evidence may be taken when ¢ necessary,” and in each
case the necessity must be deterinined on the particular facts of
the case. The evidence is, I think, necessary in thisecase, I
can find no case in which this court has held a view contrary to
the one I now hold, and in a case very similar to the present®the
learned Chief Justice ordered a retvial [Mohideen Abdul Kadir
v. Fmperor{l}]. I would adopt the same course unless I thought
the taking of additional evidence would be a more convenient
mode of disposing of the case. I would therefore ask the District
Magistrate to record additional evidence on the question~of
publication and certify it to this court.

SuxDARA AYYAR AND PHILLIPS, JJ.—As we do not agree as to  Sunpags
the order that should be passed, the case must be laid before Pﬁf;;‘;;”ﬁ
another Judge of this court,

This appeal again coming on for hearing the court upon
perusing the grounds of appeal and the records of the lower
court and the affidavit of B.W.S. Lawrence, counsel for the
complainant, delivered the following order for further evidence
from the lower court.

Orprr.—Since this case was referred to we for decision Bawsox,J,
under section 429, Criminal Procedure Code, it has been made
clear by the affidavit of thé complainant’s counsel in the
Magistrate’s Court and by the report of the Magistrate that the
prosecution was prepared to adduce evidence of the publication
of the libel, but that when counsel proceeded to adduce his
evidence the Magistrate intervemed and stated thab it was
unnecessary, the matter being alrcady proved by the production
of the newspaper, and that to adduce the evidence of the clerk
to prove the declaration by the accused under Act XXV of 1867
would only be wasting the time of the court.

() (1904 LLR., 27 Mad., 285,
40
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JERTMIAR In these circamstances I think the case is one in which a

e retrinl may properly be ordered, or in which the court may

— properly call for evidence andersection 428, Oriminal Procedure
prasn 3 Code, on the guistion in regard to which the Magiltrate, in
effect improperly refused to take the evidence which the prose-
cabion n.ttempte@ to adduce. The acgused’s counsel deprecates
a new trinl owing to the delay and expense involved, and, of the
two courses, prefors that additional evidence should be called
for. I also think this will he the most convenient course. I
‘will therefore divect the Magistrate to take such further evi-
denca in regard to the alleged publication of the libel as either
party may adduce and certify the same to this Court as soon as
conveniéntly may be.

This case again came on for hearing and upon <perusing the
gm{iuds of appeal and the record of the evidence and proceed-
ings before the Lower Court, the court delivered the following :—

Bexsox, J. JunameNt,—The additional evidence now recorded proves that
the aconsed did publish the libel complained of. He is therefore
clgarly guilty of the offence charged. Looking to all the
civvumsbances of the case as seb forth in the Magistrate’s
judgment, I do not think the seuntence of fine of Rs. 300 is
excessive. I dismiss the uppeal.

APPELLATLE CRIMINAL.

Beofure M. Justice Sundara dyyar and Mr. Justice Spencer.

1011, Ro N, PONNUSAMY NADAN axv mrrses orunes (Accosiey
N“"ggﬂ’“ Careypar Case No. 180 or 1911 oy rus ®izs oF THE Skcoxp CrLass
- SramoNary Svp-Mavtgrrate or Kotnearit),®

Oriminal Procedure Code (Act 7 of 1898), sec. 349,—* shall pass such order as he
thinks fit’, meaning of.

The words ‘such order as he thinks fit’ in section 849, Criminal Procedure
Code, do not cmpower the Superior Magistrate to send the case back to the Sub-

Magistrate for disposal bub only empower him to pass such final order disposing
of the case as he may think fit.

Case referred for the orders of the High Court, under section
438 of Code of Criminal Procedure (Act V of 1808), by
H. F. W, Giumay, the District Magistrate of L'innevelly, in his
letter, dated 14th September 1911,

# Oriminal Revision Oase No. 557 of 1911 (and Beforred Case No, 107 of 1911),



