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only voidable by the party affected by it, the effect of section 90, Re 
Indian Penal Code, is that suck consent cannot^ under the 
criminal law, be availed of to j^istify 'wbat would otherwise be 
an of¥en(^. The socond accused must, therefort^ be held to have Spenc'eb, J J .  

removed the girl from the guardianship oL‘ prosecution witness 
No. without her consent^ '

In the result, we confirm the convictinn ar®d sentence with 
respect to the second accused and*reverse the conviction of the 
first accused and direct tha,t he be set at liberty.

APPELLATE CRIMINAL.

Before Mr. Justice Bmison. 19 1̂ ^
Cx. G. JEREMIAH (A ccused) A ppellant,

V.  N o7 . 23 ,

F. S, VAS (Complainant), E espot̂ dent.*

Evidence Act (I  o/18'72), ss. 21 and 81~~Evi&ence oj pithlictHion nf a newspaper hy 
a particular person, merely hy >prodvciion of the pa fer—Syjjiciency of, C nm inal 
I'rocedureQode (Act: V of sk. 255,256, 271, 272 and 428— ‘ neceshifT’̂ ^
meaning of in  - Mistake of G mrt, an to prima facie case— tietnal.

Per SuwBAEA Ayy ab  a n d  P h i l l i p s , J J .—
M(-rolj> exhibiting a  oupy of a  private awBpaper cnntam ing a libelloTiB 

statem ent without any aort of proof 8uob as the production of an anthenticatffl 
copy of a declaration under section *7 of Act XXV o£ 1S67 ia no proof of publica
tion of the  libel by the person by whom i;he paperpurports to have been publitihed.

Evidence that a certain copy of the paper " a^ppaars to  he prin ted  and 
pubhfihed bv ” is no proof of publication, by him.

If  there be proof of publication of a  newspaper by i  then  section 81, Evidence 
Act, presiimes thtit w hat purports to be a newspaper of a particular name Is tl-.at 
l^appr and that every copy of it was iBsued by the publisher of th a t  papen  

Gathercile v. Miall [(1846) 15 M. & W. 319], Rex v. Forsyth, [(1814) Rusis 
and R. 2V-1] and Watts v. Fraser, [(1837) 7 Ad. & B. 223], considered,

A stafcr'inent in a complaint that the accused pablished the libel is no evidence 
againat the accused as it was not made in the presence of the aooused. The fact 
th a t the fiO(!U!3ed never denied publication by him of the libel does DOi; relieve the 
prosecution from the necessity of proving affim atively th a t the aooused published 
the  libel, an essential fact necessary to establish the guilt of the acouspd.

A d d it io n a l e v id e n c e  under s e c t io n  428, Criminal Procedure Code, oan b e  

o rd er i'd  to  b e  tHlcen o n ly  i f  th e  a p p e lla te  co u r t th in k s  i t  n e c e s s a r y .

Quffire.—W hether if tb© admiSBion by the accused of publication is contaweel 
in hie w ritten  statem ent, th a t would relieve the prosecution from  the  defect in  
le ttin g  in evidence of publication.

Criminal Appeal Ko. 194. of 1911.



rAs,

J eremjah Difference between admiaaions in civil and ori'ininal cases pointed out.
Q?/.cc«.—W hether section^ 81 of the Evidence Act is not coufined to  public 

documoTita alona.

Per SuNDARA A y y a r , J.—W here tho prosecution by its  own neglijj^nce failed 
to produce evidence ?' liich i t  was its duty  to  do additional evidence cannot be 
considered ‘necesfiary ’ by the Appellate Court within tlie meaning of suction 428. 
Tha lanf^uage of th a t section seems to indicate pAseB where, there bein^ already 
evidence ou the record, the court considered it to be unHatisfactory or where the 
evidence on record leaves the court __in G u e h  a state of doubt tlia t it considers 
i t  necessary to enable i t  to dfcide the case, to have further evidenc.o.

In  such a case the accused should bo ordered to be acquitted and not retried  
allowing fu rth er evidence to be taken.

Per P h il l ip s , J.— W hereon tlie court itself taking a naistaken view th at aprim d  
facie case of publication by the dufondant had been made out (as was evident from 
its framing^ a charge) evidence to th at eifect was not lot in by the com plainant; 
i t  i.̂  a  caae wliere the App> Hate C oiirtouyht to consider tb a t additional evidence 
is necessary w ithin the nieaninf,^ of section 428, Criminal Proeeclnre Code, and a 
re tria l would be the  prnper order to be made under the circumstances, if taking 
additional evidence would not m eet the requirements of the case.

‘ N ecessity’ nnder section 428, Criminal Procedure Code, is a inatter to be 
determ ined on the particular facts of each case.

Per B e n s o n ,  J.—W here the prosecution wanted to let in  evidence u e c e a s s a r j  to 
the  offence, but the  M agistrate intervened, stating  that it was nnneoessary 

* ^ r^ h e  circumstances of the case and so refused to  take th at evidence, the case 
is one in  which a re tria l may properly  bo ordered or in which the Court may 
properly call for the additional evidence nnder section 428, Oi’iminal Procedure 
Code.

A p p e a l  against the judgment of F. J. RtoHAUDSj tlie Disti’iob 
Magistrate and Justice of the Peace, Civil and Military Station, 
Bangalore, in Criminal oase No. 20 J,P. of 1910.

The facts of this case appear fully in the judgment of 
SCNDAUA AyYAEj J .

E. B. Osborne with M. K. Narainastoami Ayyar for the 
appellant.

The prosecution has failed to prove that appellant is the 
printer and publisher of the newspaper, without which a 
conviction cannot stand. See Mohideen Ahdvl Kadir  v. 
JEmpe,ror(l), and JUm'peror v, Ghmnapayan{2).

Gaps in the prosecution evidence should not now be allowed 
to be filled up ; and the prosecution should not now be f>'iyen an 
opporfcunity to prove that appellant is the printer and publisher. 
Sbq Soiscintoj Kumao' G-hcittoJc v , Queen-E'tn2 T̂6ss{̂ ' ,̂
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Tbere is*no doubt, the statsment of the accused^ under section. J e r e m i a h  

272, Criminal Procedure Code, that he is the printer aiid the
publisher but that is of uo valae. * Because, all that an a c c u s e d ----
is required to say is, whether he is or is not guilty ; and anything 
said in additioa, should be left out of consideration. Moreover, 
there are ho pleadings in c:^minal cases as in a ciVil case.

Again, the fact that a name corresponding to that of the 
appellant is printed at the bottom of the paper is no evidence of 
tlie appellant printing the paper. Vide The King v. WiUiams 
and. another[\j. In that case the naone printed at, the bottom of 
a playbill y/as held not to be ev îdence of who priuted it.

Dr. Swarninathan for complainant.
Section H of Act X X V  of 1867, requires the name of arprinter 

to be insertf'd*in a book or newspaper. Vide, Quiidn-Em'press v.
B ari Shenoy{2). *

The admission by the accused, in his statement, is conclusive.
The name at the bottom of the paper is primd facie proof and 
the court is bound to presume its genuineness. Vido section 81 
of the Indian Evidence Act, “ Grennineness relates to the origin  ̂
of the paper or book. Vide sections 79 and 80 oE the ludiwi'f- 
Bvidence Act. If there is no evidence as to who the printer 
is, additional evidence ought to be permitted to be adduced 
under section. 428.

E. B. Osborne in reply.
Genuine means that the paper is a “ genuine copy ” of the 

original and not that every bit of news in it is accurate. Such 
a presumption would be disastrous. Additional evidence is to be 
taken only if there is some evidence already on record, and the 
court is in doubt and seeks additional help. Where there is no 
evidence there can be no doubt whatever.

P, B. Cxrant for the Public Prosecutor was not called upon.
SuNDAEA Atyar, J .—This is an appeal by the accused in Suncara 

Oriminal Case No. 20 of 1910 in the Court o£ the District Magis- 
trate and Justice of the Peace, Bangalore. He was convicted 
of libelling the complainant by piibHshingin a journal named the 
‘̂’Arroy and Civil News^’ on the 28th September 1910 what 

purported to be a report of the proceedings in a civil suit in the 
Court of the District Judge of Bangalore. The defendant in
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u.
"Fas."

SUND̂ EA 
A yxab, J.

jfiEEMUH snit was tlie uncle of the complai'tiant, an Advocate of th©
Bangalore Court, wlio appear-ed for his uncle as counsel. The suit 

 ̂ k *•was for rent due "by tkaii defei^daiit for a liouse. The report 
contained tlie ft^llowing statement :—''His Honour facetiously 
remarked tliafc the uncle, the Dental Surgeon, (that is, the 
defendant in the suit) and the lawye]? nephew, both combined^ 
•wanted to depriye the plaintiff of his rent by shifting* the res
ponsibility on DO the shoulders of the other nephew, the Dental 
Surgfeon, who is now in Groa and beyond the reach of the arms 
of the civil law.̂ '’ Two days after the publication of this report 
a correction appeared stating that it was not ‘̂'His Honour 
that 'made the remark but Mr. Saldanha, the counsel for the 
plaintiffcn the snit.

At the trial in the Lower Court the accused mainfcained that, 
notwithstanding the mistake mentioned above, the report was 
substantially correct and that it was a privileged statement made 
•without tnalice. The Lower Court held on variouB grounds that 
the report was not substantially correct, and furf.her found that 
it was extremely improbable that the remark was made at 

■ ÎLby Mr. Saldanha and that there was evidence oi malice in 
the tone of the report and of the correction notice.

On appeal the contention that the report was substantially a 
correct one was repeated; bat I have no doubt that no privilege 
can be claimed for a mistake so palpable as the one that was 
admitted in this case and the pubhsher published the statement 
attributed to the Civil Judge at his own risk, 'rha main con
tention in the appeal is that there is no legal evidence in the 
case that the accused published the libel complained of, and that 
the prosecution altogether failed to adduce evidence that the 
accused published the issue of the 28th September 1910 of the 

Army and Civil News in which the libel appeared or that he 
was the publisher of the journal known by that name. This 
contention I find to be well founded. A copy of the issue of the- 
paper containing the libellous statement was put in. Besides 
this the oidy evidence of publication, by the accused given after 
the accused appeared before the court was the statement by the 
complainant in exaniination-in-chief, have complained a,bout
the article marked Exhibit A in the ‘ Army and Civil News  ̂
which appears to be printed and published by Mr. G-. G-. 
Jererniah.'’̂  This does not amount to a definite statement either
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thnt the acc\ised published the a '̂tiole in question or that he was 
the f̂ ditior and publislier of the journal; whether the fientehoej as 
contended by Mr. Osboi-ne, tiieai ŝ only that the particular issue 
of the journal put in bore the statetnent that it^^vas printed and 
published by Mr. Jeremiah, or whether, as conrended by Dr. 
Swaminathan, that the atticle or the journal appeared to the 
witness to be one printed and piiblished by Jeremiah, In the 
petition of complainr- put in by ’the complainant it is stated 
that the accused reported the case in the Army and Civil 
ISFews.'’̂  The complaint was no doubt sworn to by Mr. Vas  ̂ the 
complainant. But the statement w h s  not made in the presence 
of the acraised and could not be taken a& evidence against him. 
I’here is no explatiation given why it was not repeate«d in the 
comp I ai 11 an deposition at the trial. I t  is couteuded that the 
accused never denied that he w is the printer and pubH.she? of 
the Array and Civil ISiews”, or that he published the issue of 
fclie 28th September 1910 cojitaininu the bbellous st-i.tement, and 
that as a matter of £ii,ct ho n.dmitted the fact before the Lower 
( 'oui-t in the written statement put in by him. But I am utui.bl^ 
to f]nil any such admission in that statement. Paragraph 1S[(». 
thereof saya what ^as published was n, substantially true r ep o r t  

•without any malicious intention/^ There is no admission here 
that it was the accused that published the statement. It is in 
all probability true that tihn accused did not deny that he pub
lished fehe libel. This is not sufScienfc. It is incumbent on the 
prosecution affirmatively to prove that the defendant published 
the liot̂ l comfdained of, as that was one ol: the essential facts 
necessary to establish the guilt of the iccused. It is unneces
sary to consider whether, if snch adrais.' îon were contained in bh© 
aocuserFs written statement, that would relieve the pro.seoution 
from the defect in letting in evidence of publication. Mohideen 
AhfluL Kadir, v. Emperoo'{\), EJmperoT v. Ghinnapayrm{2) and 
Biieantij/ Kumnr Gha,ftnk v, Queen-Empress(S), are authorities in 
support of the appellant^s contention that such an admission by 
the accused made m answer to questions put by the court under 
section 342, OriminM.! ProcHdure Code, could not be ubilized by 
the prosecution to fill up a gap in its own evidence. No doubt

J e r e m i a h

V.

•VaS\‘
SUNDA.EA.
A yyau, J .

(1) I.L.R., 27 Mad., 238. (2) (1906) 29 Mad., 372.
(3) (1899). 26 Galo., 49.



J e b e m ia h  an admission by the accused may be proved in a cri-miual case 
yJ‘ just aa 'mucli as an admission by the defendant in a civil suit

 ̂ under section 21 of the Evidence Acr.. But an admission undei-
A y y a e ,  J. that section is on̂ p made by the party ngainst whom it isHeudered 

before the proceedings in wliich it is sought to be given in 
evidence. It does not refer to pk-ad/ng'S in the case or to an 
admission contained in such pleadings. The accused in a 
ci’iminal ca&e may plead that‘he is guilty or not g’niby. 
sections 255, 256  ̂ 271 and Z72, Oi-iminal Procedure God(-. 
But there are no pleadings in a criminiil casH similar bo tliose in 
civil proceedings which are conclusiye against the party making 
them. The prosecution has to prove all tlie i:acv,s nec('SRH.ry to 
GOiistitui'i, tin  offence charged against fche accused. If it fails 
to do so, no charge could be framed at all against'the accused 
in aSvarranfc casBj and in sessions cases the court sliovild, when 
the case for the prosecution has been closed, acquit tlie accused 
where no evidence of any ol' the links necessary to establish tlie 
offence has been adduced by the prosecution. It is clear there- 
fee^thafc the appellant’s omission in his written statement before 
4he"Lower Court to deny the publication^ or any inference of his 
intention not to deny ib, cannot be urged by the prosecution, in 
answer to the appellant’s contention of no evidence of publication," 
It ia contended that under section 81 of the Evidence Act  ̂ the 
Court is bound to presume the genuineness of every document 
purporting to be a nevfspaper or a journal, and that inasmuch 
as Exhibit A in tho case bears the name of tlie accused as the 
printer and publisher, the presumption of its genuinem-ss would 
include a presumption that the accused is the printer and 
publisher of Exhibit A, and that therefore it was unnecessary 
for the complainant to let in any evidence of the publication of 
Exhibit A by the accused, Mr. Oslioriie for the appellant 
contends that the section applies only to public documents, atid 
that in any event it provides only that the court should 
presume that a document purporting to be a newspaper or 
journal is that it is the particular newspaper or journal, a,nd not 
that it was printed or published by a parti cular person. His first 
contention appears to be supported by a note of M̂ ewsrs. Ameer 
Ali and Woodroffe in their commetitaviea on the Evidence Acfĉ  
fourth ̂ edition, page 426, that tlie section refers to public doca- 
ments, but it is very ^onbtful whether the language of fche section
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supports it.’ If puiictuati®!! may be taken to tlirow any light on 
tlie question, the existence of a cn-mma aftej- the word jofirnal  ̂is 
ag'aiBst the appellant^s contention. Even otherwise, the natural 
import of "̂0116 words of the Snction does not app̂ âr to favour the 
view tluit the phrase “ printed by the Queen’s printer not only 
qualifies the expression “ tprivate Act of Parliainentj’̂  bat also 
“ newspiiper or jouniHl.” It is liowever unnecessary in this case 
to diaoiiss tlie question further, as I nm of opinion that the 
presumption of the genuineness of a newspaper does not 
include a preanmptioii t.liat it was printed and published 
by the person by whom ir, purports to be. Such apparently is 
not the Engiish law. According to tliat law the proper way to 
prove the publication of a libel, where evidence is nob gi^̂ en that 
a, particular paper comfdiiined of was publisiied by the accused, 
is to prova the statutory dt^olaration ma.de by the accused fhat 
he is the printer and publisher of the j »urnal in qut'stion. In 
•GatheQ'Cole v. MinU{')j  the plaintllf sought to prove that the 
defeii<)a,nt published several ropies of a newspaper called the 

Nonconformist That the defendant was the editor and 
publisher of the journal of that naiue appears to have been- 
admitted. The plaintiff’s object in proving' the publication of 
many cooies was 'o show the extent of damages sustained by 
him. A person of the name of Brookes was called  ̂ who stated 
that he was the president of literary association consisting of 80 
members, that he saw .at the institution office a copy of the issue 
in question, that he believed that the copy had beea lost or 
destroyed, that he bidieved it to have been a copy of the paper 
produced in evidence and bore the same heading, natnely, 

Nimconforniist and that it contained the libeJlous article 
complained of. Objection was raised to fche reception of second
ary evidence of the couten's of the paper that the witness had 
seen . PfVKKE, B., was of opinion that, as the defendant had been 
proved by the regular statutory evidence to be the printer and 
p u b lis h e r  of the paper, the ',vituess'’s evidence that the copy he 
saw was similar to the one produced in coart was sufficient to 
show that it was published by the defendant. The learned 
Judge observed : “ There was general evidence that it was a 
paper called the ISTonconformist, containing', according to the

J e r e m ia h
V.

Y>\s..

StINDARA 
A yyab, j .

1-5 M. & W., 31.i‘ af. pp. 327, 330 and 336-337.
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J e r e m /a k
V.

V a s. .

S tjndara 
A-y v a k , J .

best of the witness’s recollection, tJio tlie Kulrjecf'. of iliis
action. I tlionyht that was ample evid''n,*e tn show that one of 
the copies of the iiewspfiper, of wliich the ''eft‘n(];int was the 
publisher, and f.f which, of course, he did not pi-infc (fiue copy,, 
but many-j had been sent by soTne per'son, not ^he dei'endant, to- 
that roora.'’̂  P o l lo c k ,  0 .  B., ol>servt(̂ '> “ But (hen, it is said that 
this paper is nob proYed to have bt'en issued by the defendnnt; 
that is a question entirely for the jury ; and I think there i ' 
evidence to prove that this was one of tlie copies printed at the 
same time with the libel which is laid before the j u r y .  It i8 nou 
like the publication of a written libel. '̂ I'hc jury must be aware 
that; many copies of a newspaper hre is-ued at tho same time; 
and fchejr are issued for thepurposc of publication and disti-ibution. 
No doubt a suggestion may be made, tluit the plaiutiffj in o:'d(n* 
to enhance the damages, may have procured some papers to be 
printed. The jury are to consider whether that is a reasomibli'' 
suggestion or not. There was some evidence for the jury to 
consider : and, I think the reasonable cnncli3si"n is, tl^at this iia,p"f 
was originally issued by the defeud!i.nt.” Aldwkson, B., said: 

." F ow w em u st consider what the nature of the in trnmatit is. 
It is a copy of a newspaper. We must use <‘Hi- ovvn common 
sense, and remember that, with re.spect to newsnapers, notone' 
c o p y , b u t  a  g r e a t  v a r ie ty  o f  c o p ie s , are  ]iublishe< i for y e n o r a l  

c ir c u la tio n  a m o n g  th e  p u b lic  a t l*rgH. I f  y o u  c,om })aro th e  

in s tr u m e n t in o n e  or tw o  p a r ts , a n d  fin d  tlie  o n e  i-i Jin e x a c t  <-o]jy 

o f  th e  o th er , y o u  w o u ld  h a v e  n o  d ifficu ltly  in  sa_\ in g  i t  wjis 

p r in te d  fro m  t h e  sa m e m a te r ia ls , a n d  from  th(> sa m e  ty p e .

. . . . So I 5-ay here with respect to a newspaper ; if you find,
it in general corresponds, it is evidence IVom which the jury rwy 
infer that the newspaper is pi'inted from the same type as the 
paper which is produced; and if so it is prmtcd by the defend* 
ant^^ It will be observed that lu that case it wiis proved that 
the defendant was the publisher of the journal called the “ Non
conformist/^ Proof was given tliat one copy of the issue in 
question produced before the court was in fact i-sued by tlie de
fendant. Some similarity between that copy and tiie copy seet, by 
the witness (Mr. Brookes) whs also proved by liiru. It was held 
that this was evidence sufficient to go to the joi-y that the copy 
seen by the witness was also published by th'̂  defetidant. in  

, my opinion the object of section 81 of the Evidence Act taking
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it to refer *fco every newspaper is to dispense witii evidence of 
two out of the three facts proved in that •case p-ovided the first 
fact is provt^d, viz., that, the d'fendant is the publisher of the 
newspaper. The Court is then to presume that-ivvhat purports to 
he a newspaper of a patticMiIar name is that paper, and that 
every c<ip\ of it was iss-'iit'd. by the publisher of that paper, 
j^ooording to Nection 7 of Act XXV of 18d7 the production of 
an authenticated copy of a declaration made under the Act is 
admissible to prove that the person mentioned in the 
declaration is the publisher of th.e joufnal to wiiichi the decla- 
ration relates. St ction 8 1 would apparently authorise and 
require ’Iio court to presnrne that any document purporting- to 
"be a c >py of the journal in question is in fact such'^ind this 
■would prove'th' fc tlie declarant under Act XXV of 1867 is the 
publisher of the paper produced in court. Mex. v. or^ytJi{l)^ 
would seem to show tlu<t tlie presumption extends no further 
with regard to the London Gazette, whicli also is to be 
presume*d to be genuine under section 81 of tbe Evidence 
Act. The reporters t-ay “'The Judges seem to tliink thatjhe. 
production of tbe Gazette w uld be sufficient, without praof 
of its being bought of the Gaz('fcte printer^ or where it 
came horn”. In an eai-lier case Watts v. Frasei\'^)j deposit 
of a copy of a newspaper at the stamp office as rec[uired by 
the statute is not sufiicierit evidence that others of that Icind 
■were circulated. Tliis is not in accordance with th.e view taken 
in Gatliercole v. Miall{o)^ In 'Wigrnoro on Evidence, volmne III, 
section 2160, the learned author savs with regard to the mode of 
proving the defendant's publication of a newspaper, “ Here the 
process would be to bring home to hi\n the issuance on that day 
of a certain copy ^either by the testimony of one who boaglit at 
an ofiice proved to be the defendant's or by somt? statutory 
method); then the identity between that copy and fche one read 
by J.S. (the person to whom it is complained to have been com
municated) will suffice as evidence that the two issued from the 
same press, i,e., from the defendant's." Again the learned author 
says in seiJtion 2151. “ The intolerable inconvenience of having
to prove the genuineness of printed matter purporting to be

Jeremiah
V.

»7as;-----
S unuaba  

A Y V A B ,  J.

(1) (1M4) fiuss & R.., 274 (2) (183?) 7 Ad. & E., 223.
(,3) (184i6) 15 M. & W., 319.



Jerkmiah published hy the Government lias led^to a geueral concession, by
- - jndfcial decision or by statute^ tLat sucli purporting publicHtions,
— ' at leasfe when in the form of.the standard official documents

Atyar,̂ j . constantly issu(#;l and referred to, are to be assumea' genuine.
Two principles, however, are iu fact usually involved ; first  ̂ the 
admissibility of^a copy, proved to be {ji-inted by official authority^ 
as hearsay evidence of the contents of the original, and, secondiyj 
the presumption of s'ennineness of a fiartjicular orinted document 
purportino' to be of such official origin. The two questions are 
seldom separated, either in decisions or in statutes/'’ The aufchor 
poinb out iu a note that the rlisfcinctiou was recognized in Bern. v. 
Forftyth{l), already refeiTed to. Tlie question whether the copy 
of a Grovernment Gazette or any other publication c^B be treated 
as evidence of the contents of the original is not one relating 
the proof of documents but to the admissibility of secondary 
evidence. The other sections contained in the chapter headed 

presumption as to docnments ” seem to support the same 
conclusion. Section 87 provides in this case of cei'tain books 

-ppwinced in evidence th a t" the Court may presume thatth^y were
■ wfitb'^n and published by th person and at the time and place 

by whom or ar which it purports to he written or published.” 
Section 90 provides s^ppcifi'-ally that, where a document purport- 
in^ or proved to be ’̂ 0 ypars old ia produced from proper 
eu f̂oi^y the Court may presunie the signature and every other 
part of «iich a document, which purports to be in the hand- 
w!-iting of any parfcicnlai- person, is in chat person’s handwriting 
and iu the case of a document executed or attested that it was 
duly esecufced and attested hy the persons by whom it purports 
to be ex̂ ’cuted or attested. iSection 81 does not expressly lay 
down that fehe Court is to presume that a di/cutnentpurportinf^ to 
be I newspaper was printed and published by the person bv 
whom it purports to he. Section 7 provides for a presumption 
no only that certain certificates or certified copies are genuine 
but. also that the officer purporting to sign or certify held that 
charactHr when he signed or certified. Section bO also makes a 
distinction between the genuineness of a document that the 
truth of the statements as to the circumstances under which the 
record or inemorundam to which that section relates was made. 
vSection 7 of Act XXV of 1867 expressly provides the mode of
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provin.g ih5̂ ,t a particular person is tlie printer and publisher of jEEPariAH 
a newspaper. On tLe whole it appears* 1 o be dear that the 
complainant cannot ask the Con: t̂ to presume that the appellant 
is the printer and publisher of the ''Army Civil News.” -AxrAii,!, 
He eovikl ensily have proved the fact by producing a copy of the 
appellant’s declaration n^de under Act XXT of 18'37. He 
failed to do so. The result is that the appellaiit^s contention 
that there is no legal evidence to’ prove the publication of the 
libel must be upheld, and the conviction of the appellant cannot 
be sustained.

Dt\ Swaminadhan who appears for the complainant asks us 
to direct additional evidence to be taken under section 428,
C r i m i n a l  Procedure Code. But in my opinion that secWon does 
not enable us to do so in this ease. It provides that '‘'the 
Appellate Court if it thiuks additional evidence to be necessary 
shall record its reasons and may either take such evidence itself 
or direct it fco be takeu^ etc.’’ It requires that, the Appellate 
Cuni-t should consider additional evidence to be oiecessao-y. The 
language seems to indicate cases where, there being already, 
evidence on the recordj the Court considers it to be unsatis
factory or where the evidence on record leaves the Court in such 
a state of doubt that it coasiders it necessary to enable ifc to 
decide the oase fco have further evidence- See Woodoy Ghand 
3Iookhopadhya{l). At any rate it does not appear to be appli
cable where the prosecution having had ample opportunities to 
produce evidence has failed to do so. No reason is given in this 
case v?hy evidence of publication of the libel was not given.
I ’he prosecutor had no right to expect the accused to waive the 
proof of any fact, assuming that such waiver could be availed 
of by him. Moreover the case is not one in which I can say 
the interests of public justice would justify the use of the pro
visions of, section 428, CriminHl Procedure Code. I must 
therefore decline to accede to Dr. Swaminadhan’s request.

It remains to consider what is the proper order to pass in the 
case. It appears to me that this is not a proper case for direct
ing a retrial. Section 423  ̂ Otiminal Procedure Oode  ̂ provides 
that in an appeal from a conviction the Court may reverse the 
finding aud sentence and acq ûit or discharge the accused or
------------- -------- «______________ ________________________ _
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order him to be retr ed by a Coiii-r, of f-ompetenfc jiirisflictioli sub- 
oi'dinate to such Appellate Court or committed foi’ trial/^ An 

—- ordei' for retrial wculcl be proper wliere the trial was illegal,
irregiilar or cle:^ective. I fis'ree with the Calcufcta Bigh Court 
tli;it the pcnver t'l direct a. retrial is not conlined tn cases where 
tiie trial w:is 'held by a Uourt har/irig no jurisdietiun. See 
Kiimndini Kanla Gulia v. The Qufen-Emi:>ress[\) where it was 
held by P k in s e p  and H a n d l e y . JJ , that a retrial may be ordered 
where the trial is held to be illegal on the ground of misjoinder 
Ol chargf-s. A retrial would be proper also whore evidence is 
improperly rejected by the Lower Go art or where, though the 
accused was rightly acquitted of one offence, the Appellate 
Court comes to the conclusion that he ought to have been tried 
for another offence. Such an. order may also be made in eveiy 
ca& of irregularity in the trialj such as where persons vvho 
ought not to have been tried together have been so tried. It 
would seem to be iiecessary that the Court t^hould come to the 
con elusion that the trial was not held properly for some reason 
or other. It appears not to be enough that the prosecution by 
itsi own negligence failed to produce evidence -which it was its 
duty to do. In a case similar to this the learned Chief Justice 
110 doubt ordered a retrial, but tlie question whether he could do 
so does nut appear to have been considered.

Ill the result I  would acquit the accused and direct that the 
fine, if Daid, be refunded. 

pHir.ups, J. P hillips, J.— I agree w ith m y learned brother that for the  
reasons given by him the conviction should be set aside, but 
I do not agree that the appellant should be acquitted. If 
publication of the libel can be proved, and in th is case there is 
not likely to be any difficulty in proving publication, the appel
lant is certainly gu ilty  of defamation, and I do m)t think that in 
th is case he shouhi lie allowed to escape the consequences o f his 
misconduct, if  he is really guilty. No doubt the proseontioii 
could have adduced additional evidence and we see that a 
w itness had been summoned to prove thsitthe accused published  
the newspaper ill q^iiestion, but was not examined. For what 
reason he was not examined there is nothing on record to show ; 
but it does appear that the District Magistrate thought that a

(1) (1901) 28 Calc., 104



j)rimd facie case of publication had been inacle out against tlie Jeeesiiah 
accusedj for he framed a charge on the evidence on record. . yass’
Whether the JJistrict Magistrate acted on the‘’complaint or on ^
Exhibit 1, one cannot saj", but he wa,s satisfted that a 'pri-md - 
facie case of publication had been made oat. VVe have found 
tiiat in that view he was r>̂ istakenj, and thereforfe seeing tliafc the 
court itself was mistaken as to the sufficiency o f  the evidence on. 
record I think that addibioaal evidence is necessary in this case 
in order that the accused’s guilt or innocance may be deter
mined. Section 428 of the Criminal Procedure Code merely 
says that evidence may be taken when necessary/^ and in each 
case the necessity must be determined on the particular facts of 
the case. The evidence iŝ  I  think^ necessary in this<»case. I 
can find no c-ase in which this coQrt has held a view contrary to 
the one I now holcl̂  and in a case very similar to the presenCthe 
learned Chief Justice ordered a retrial \_MoJiideBn Ahdad Kad%r 
V. E m ‘pG ror{l) ] . I would adopt the same course unless I thought 
the takhig of additional evidence would be a more convenient 
mode of disposing of the case. I would therefore ask the District 
Magistrate to record additional evidence on the question.-,of 
publication and certify it to this court.

SuNDAEA A yyae AND PHILLIPS^ J J . ^ A s  W6 do n o t a g re e  as to  Stjkdara 

th e  o rd e r  th a t sh o u ld  be passed^ th e  case m u st be la id  b e fo re  
an o th e r  J u d g e  of th is  co u rt.

This appeal again coming on for hearing the court upon 
perusing the grounds of appeal and the records of the lower 
court and the affidavit of B.W.S. Lawrence^ counsel for the 
complainant, delivered the following order for further evidence 
from the lower court.

OEDiSE.— Since this case was referred to me for decision Beubon, J, 
under section 429_, Criminal Procedure Code, it has been made 
clear by the affidavit of the complainant^s counsel in th.e 
Magistrate’s Court and by the report of the Magistrate that the 
prosecution was prepared to adduce evidence of the publication 
of the libel, but that when counsel proceeded to adduce h.is 
evidence the Magistrate interven-ed and stated that it wfis 
unnecessary, the matter being already proved by the production 
of the newspajjer, and that to adduce the evidence of the clerk 
to prove the declaration by the accused under Act ZXV of 1867 
would only be wasting the timo. of the court.
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B k . \ s u k ,  J.

B e n s o n ,  J.

Iti these circarasfeauces I  tliink the case is one in t , t 1 u c 1 i  a 
retrial way properly be ordered^ or in wbicli tlie court may 
properly cail for evidence under^sectioii 428, Oi'imiiial Procedure 
Code; on tlie qu&stiou in regard to which the Magistrate, in 
eifect improperly refused to take the evidence which the prose- 
ciitiou attempted to adduce. The ac^ased^s counsel deprecates 
a new trial owing to the dehiy and expense involved^ and^ of the 
two courses, prefers that additional evidence should be called 
for. I  also think this will be the most convenient course. I 
will therefore direct the Magistrate to take such further evi
dence in regard to the alleged publication of the libel as either 
party may adduce and certify the same to this Court as soon as 
conveniently may be.

This case again came on for hearing and upon ■^perusing the 
grounds of appeal and the record of the evidence and proceed
ings before the Lower Court,, the court delivered the following:—

J udgment.— T he additional evidence now recorded proves that 
the accused did publish the libel complained of. He is therefore 
deafly  guilty of the offence charged. Looking to all tihe 
oiroumsfcances of the case as set' forth in the M agistrate's 
judgment, I  do not think the sentence of fine of Es. 800 is 
excessive. I  dismiss the appeal.

A PPE L L A T E  CRIM INAL.

1911.
KovemVjer

33.

Before Mr. Justice Bundara Ayyar and Mr. Justice Spencer,

lie  N. PO N j^U SA M Y  NADAjST PiFTBî r̂ otui^iw (AuciJiSir:u in 
Calexdae Case No. 180 op 1911 ox ths fixe op the Skgond Glass

StATIOXAKY Sur.-MALnsTRATE 01*’ KOILÎ ATTI),*
Criminal Froiteclure Code {Act 7  o/lS98), seo. 349,—‘ shall pass such order as he 

thinks fit meamiig of.

The -words ‘ such order as he thinks fit ’ in section 849, Criminal Procedure 
Code, do not empowor the Superior M agistrate to  send the case back to the  Sub- 
Magistrate for disposal but only empower him to pass such final order disposing 
of the case as he may think fit.

Case referred for the orders of the High Oourt^ under section 
438 of Code of Criminal Procedure (Act V of 1898)^ by
H. F .y f .  Gillman, the District M agistrate of '^rinnevelly^ in his 
letter, dated 14th September 1911.

* OriiDiinal Eevision Case No. 557 of 1911 (and Eeferred Case No. 107 of 1911),


