
d e c r n e ”  gken  by H ollow ay , J., in Ids very able judgment in K a n a o t y a

JrunachellatJmdfiijan v. Veludayan{l], My answer to the 7^k\r0hana
question referred is in the affirmative. P adh’i .

AYLiNi-j J.—It a p p e a l 's  to me that some meaning musb be K r i s h n a -

attached to the word finaP^ as qualifying dCscree ” in clausB ĵ ŷyab*.!
(7) of section 3 of the Madras Estates Land Aci : and, that, iu 4 yi'Iivo, J.
the connection in which it is used, ifc must be taken to indicate a 
decree which has ceased to be liable to be modified on appeal.
I would answer the reference in the affirmative.

This Second Appeal coming on for final hearing on the IStli 
day of Def^ember 1910, after the expression of the opinion of the 
P all Benchj the Court consisting oi' K r i s h n a s w a m i  A y y a r  and 
A'XlinGj JJ.j delivered the following:—

Judgment^—In accorda.iice with the rnling of the Full Bench.;, Krishna- 
•we set aside the decree of the Courts below  ̂ except as regards 
the amount of proflte decreed and dismiss the suit with reference A.5:x-ingj j j .  
to the prayer for ejectment. We make no order as to costs.
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APPELLATE CRIMINAL^ ^

Before Mr. Justice Sundara Ayynr and Mr. Justice S^micer.

Re N. JALADU ano another ( p e is o h e e s ) ,  i9 1 i.

APPBLLaNI'S.*

Indian Penal Corfo (Act XLF of i860'), see. 90— ’ Consent ’ ohiained on vnia-̂  
represfntation, illegal - Indian Penal Code {Aci X L V  of 1S60}, sec, 366— 
Kid.na'pping a girl ivith such conasni obtained^ fvom guardia.n.

The offence of kidnapping'consists in taking 'oi'onticing a minor out of tha 
koRpin^'' of itie lawful guardian of such rniMor wit.hout tlie  consent of such, 
guardian. I f  a m inor is takoii with the” ooliiaeiit of the gaai’dian and subsequently 
mai’i'ied improperly withoafc th s consent of the guardian to aay  person, suoli 
im proper marriag'e would not by itself amount to kidnapping.

A, eonsefit given on a mifti’eprosentation of a fact in one given under a 
miiseonception of fact w ithin the ms.ming of soctioa 90, Ind ian  Penal Code, and as 
suob is not useful as a oonsent i^ndur th e  Penal Codu. A. iniBrflpreBontatioa aa to 

in te n tio n  of a person (in stat-.ing the  purpose for which the coasent ia asked) is 
a  TOisrepresentatiion o£ a  “ faob” w ithin the meauing' of seotioa 3 of tlie 
Evidence Act.

P(jf Curiam—Equally tiseloss as a defence is a  consent obtained by  a fraud 
■or ooGrcion,

E. V. Ho'pMnii (18.^2) Gar & M. 254, f o l l o w e d .

(1) (1870) 8 215 at pp. 2'31~228. « Oiimii^a Appeal No. 353 of 1911.
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Be A f p e a i  against the order of E. H. W alla cb ,  -fche Acting'
Jâ u, Sessions Jud^e of tlie.Nellore Division in Sessions Case No. 8 of

the calendai for*1911.
In this case, the appellants were convicted under section 366, 

Indian Penal Ooaej of the oi¥ence of kidnapping a girl (prosecution 
■witness No, 1) of about ten years of age from the guardians!lip of 
her mother pros*fecution witness No. 2) with intent that she might 
he compelled to many against her will. The facts found by the 
Lower Oourfc are that the second accused, a relation of prosecu­
tion witnesses Nos. 1 and 2, fi,sked prosecution witness No, 2: 
and prosecution witness No. 3 her (prosecution witness No. 2’s) 
grand-mother to send the girl for three days for Bogikolusu 
(or present gathering at a festival) but really with the intention 
of disposing of the ŝ irl in marriage to the. first accused without 
the^consent of the girl and prosecution witness No. 2 and prosecu 
tion witness No. 3̂  the great graud-aiother, let lier go. More 
than a week after the second accused had taken the girl to’her 
village she led lier to another village on h, false pretest. She then 
took her to a temple there  ̂where the first aooused was waiting »nd 

the girl was married to the first accused against her will.

The defence was that the girl was taken and married to tlie 
first accused with the consent of prosecution witness No. 2 and 
prosecution witnessNo. 3. The Sessions Judge convicted both the 
accused under section 366, Indian Penal Code, holding tlie defeiice 
to be false. Hence the appeal for appellants-

P. R. Grant for the Public Prosecutor.
JoDGMENT.—In this case the appellants have been convictt^d 

S ttndaka  ̂ 1 . T
A t t a e  a n d  under section 366  ̂ Indian Penal Code of the offence of kidnap- 

Spbnceh JJ »’ * ping a girl (prosecution witness No. 1) of about 10 years of age
from the guardianship of her mother prosecntioa witness No. 2
with intent that she might be compelled marry against her
will. The facts found by the Lower Court are that the second
accused a relation of prosecution witnesses Nos. 1 and 2, asked
prosecution witness No. 2 and prosecution witness Nti. 3, her
(prosecution witness No, 2̂ s) grand-motlier tu send the girl for
three days for Bogiholuftu (or present gathering at a ffstival) but
really with the intention of disposing of the girl in marrifige tu
the first accused without the consent of the girl and prosecution
witness No. 2 and prosecution witness No. 3. Prosecution witness.
No. 8, the girFs gre;at grand-mother, let hî r go. Mor̂ ' than a
week after the second accused had taken the girl to her village she>
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led  her to another village*on a false pretext. She then took her jje
to a tem ple there, where the first accused*was w aiting, and there 
the girl was married to the first Jiccused ag’a in st her w ill. Stodaea

The defence was that the girl was taken ^^d m arried to the Spenoer)̂  JJ. 
first accused with the conseut of prosecution witness No, 2, and 
prosecution witnoBS No. 3^

We agree with the Lower Court in holding that the evidence 
adduced on behalf of the defence is not worth j  of credit and that 
no consent was given by either prosecution witnefis No. 2 or 
prosecution witness No. 3 to the marriage. The Sessions Judge 
convicted both the aocnsed under section 8(56, Indian Penal Code.
H e held that “ if, as alleged hy the prosecution, prosecution wit­
ness No. 2 allowed second accused to take her only for Ba^ikolusuj 
and second aocused took her and got her married in violation of her 
legal guardian^s authority the offence of kidnapping is oomplgte."-’
This statement of the law cannot be accepted as coi-rect. The 
offence of kidnapping consists in taking’ or enticing fi, minor out 
of the keeping of the lawful guardian of snch minor without the 
consent of such guardian. If a minor is taken with the consent 
of the guardian and subsequently married improperly withiwA-> 
the consent of the guardian to any person, such improper 
marriage would not hy itself amount to kidnapping. So far as 
the first accused is concerned it was not alleged by tlie prosecution 
that he was a party to the taking siway of the girl from the 
guardianship of prosecution witness No! 2 nor wa,s it alleged 
that he took her away fmm the custody of the se ond accused. 
l''he District Judge finds that he acted in concert with her and 
assisted in the kidnapping.^^ We do not find any evidence that 
he instigated or aided her in the takino’ of prosecution witness 
No. 1 nor is there any charge or proof of conspiracy as regai'ds 
this part of the transaction. There is no evidence that prior to 
the time of the marriage the girl had been removed by the firat 
accused from the custody of the second accused, wh" took her 
from prosecution witnesses Nos. 2 and 3, The offence charged 
hasnotheen made out against the first accused. His conviction 
cannot, therefore, be sustained.

It remains to be considered whether the second accused iq 
guilty under section 3t>6 or not. Prosecution witness No. 2 said 
that she refused«to  consent to the second accused taking the 
girl and that she had gone away from the hoiise w hA  she 
actually took her  ̂ but prosecution witness j!̂ o. S does not 

39-A

VOL. XXXVJE..] M A IJE A S  SERIES. 455



corro'bora.te lier in tliis si-a,teinent; n,nd iilie girl prosecution witness 
?a,l-'vd0, j clear!}' sajs tliat her motlier prosecution witness No. 2
SuNDARA sent her. We are ol' opinion mi the evidence that prosecution

sifEKCEV'jJ. witness No 2 '4^80 consented to the girl going with fiie second
accnsed. But it ap[>ears that th?' second accused obtained the
consent of the girl’s guardian by fa/isely represeutin^ that the
object of til,king her was only to gather presents for a festival. 
The question is, whether in'these cironm,stances it can be said 
that the guardian gave her consent to the taking of the trirl 
withintlie mi>aning of section "-61, Indian Penal Code. Section 90, 
Indian Penal Code provides “ A  couseat is not such a consent 
as is intended by any section of this Code, if the consent is given 
by a peFson under feĤ r of injiicy or unclar a, misconCHption of fa d ,  
and if the person doing the act knows or has reason to believe 
tha.t the consent was given in consequenoo of snch fear or 
misconception.^^ We are of opinion that the expression “ under 
a misconception of fact is broad enough to include all cases 
where the consent is obtained by misrepresentation ; the rnis- 

jspresentation should be regarded as leading to a misconception 
"TJlP'the facts with refereiioe to which the consent is given. In 
section 8 of the Evidence Act illustration {d) that a per.son 
has a certain intention is treated as a fact. kSo, hnre the fact 
about which the second and third prosecution witnesse.s were 
made to entertain a misconception was the fact r,ha,t the second 
accused intended to get the girl married. In oonsiderii g a 
similar statutej it was held in ,Ei gland in M. v. that a
consent obtained by fraud would not be snflicient to Ju,stify 
the taking of a minor. iSee also Halsbury^s Laws of England, 
Tolunie 9, page 623. In Stephen’s Digest of the Oriminal Law of 
England (sixth edition, page 217), the learned author says with 
reference to the law relating to “ Abduction of girls under 
sixteen^-’ “ thus . . . , If the consent of the person from whose 
possession th.e girl is taken is obtained by fraud, the tfiking is 
deemed to he against the will of such a person.’̂  And he gives 
the following illustration No. (5) : ‘‘ A  induces .B to permit kis 
daughter G to go away by falsely pretending that he (A) will 
find a place for 0. A abducts 0.'  ̂ Tl- e illustration is founded 
on the case of R. v. Bo'phms{l), already referred to. Although 
in cases of contracts a consent obtained by coTjreion or fraud is
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only voidable by the party affected by it, the effect of section 90, Re 
Indian Penal Code, is that suck consent cannot^ under the 
criminal law, be availed of to j^istify 'wbat would otherwise be 
an of¥en(^. The socond accused must, therefort^ be held to have Spenc'eb, J J .  

removed the girl from the guardianship oL‘ prosecution witness 
No. without her consent^ '

In the result, we confirm the convictinn ar®d sentence with 
respect to the second accused and*reverse the conviction of the 
first accused and direct tha,t he be set at liberty.

APPELLATE CRIMINAL.

Before Mr. Justice Bmison. 19 1̂ ^
Cx. G. JEREMIAH (A ccused) A ppellant,

V.  N o7 . 23 ,

F. S, VAS (Complainant), E espot̂ dent.*

Evidence Act (I  o/18'72), ss. 21 and 81~~Evi&ence oj pithlictHion nf a newspaper hy 
a particular person, merely hy >prodvciion of the pa fer—Syjjiciency of, C nm inal 
I'rocedureQode (Act: V of sk. 255,256, 271, 272 and 428— ‘ neceshifT’̂ ^
meaning of in  - Mistake of G mrt, an to prima facie case— tietnal.

Per SuwBAEA Ayy ab  a n d  P h i l l i p s , J J .—
M(-rolj> exhibiting a  oupy of a  private awBpaper cnntam ing a libelloTiB 

statem ent without any aort of proof 8uob as the production of an anthenticatffl 
copy of a declaration under section *7 of Act XXV o£ 1S67 ia no proof of publica­
tion of the  libel by the person by whom i;he paperpurports to have been publitihed.

Evidence that a certain copy of the paper " a^ppaars to  he prin ted  and 
pubhfihed bv ” is no proof of publication, by him.

If  there be proof of publication of a  newspaper by i  then  section 81, Evidence 
Act, presiimes thtit w hat purports to be a newspaper of a particular name Is tl-.at 
l^appr and that every copy of it was iBsued by the publisher of th a t  papen  

Gathercile v. Miall [(1846) 15 M. & W. 319], Rex v. Forsyth, [(1814) Rusis 
and R. 2V-1] and Watts v. Fraser, [(1837) 7 Ad. & B. 223], considered,

A stafcr'inent in a complaint that the accused pablished the libel is no evidence 
againat the accused as it was not made in the presence of the aooused. The fact 
th a t the fiO(!U!3ed never denied publication by him of the libel does DOi; relieve the 
prosecution from the necessity of proving affim atively th a t the aooused published 
the  libel, an essential fact necessary to establish the guilt of the acouspd.

A d d it io n a l e v id e n c e  under s e c t io n  428, Criminal Procedure Code, oan b e  

o rd er i'd  to  b e  tHlcen o n ly  i f  th e  a p p e lla te  co u r t th in k s  i t  n e c e s s a r y .

Quffire.—W hether if tb© admiSBion by the accused of publication is contaweel 
in hie w ritten  statem ent, th a t would relieve the prosecution from  the  defect in  
le ttin g  in evidence of publication.

Criminal Appeal Ko. 194. of 1911.


