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decree” given by Hotroway, J., in his very able judgment in Ranaravva
Arunachellathudayon v. Veludayan(l). My answer to the 2

JANARDHANA
question referred ig in the d.thrmautlve Pannl
Avuve, J.—It appears to me that some meaning must be Krsnwa-
«© 2 ({9 ) » awaml
abtache : ‘ n _ Jans
atached to the word “final ” as qualfying “ decrce” in clause Avvag, 7.

(7) of section 3 of the Madras Bstates Land Ach: and, that, in  Avumne, 1.
the connection in which 1t 1s used, it must be taken to indicate a
decree which has ceased to be liable to be modified on appeal.
T wonld answer the reference in the affirmative.

This Scecond Appeal coming on for final hearing on the [3th
day of December 1910, after the expression of the opinion of the
Funll Bench, the Court consisting of KwisaNaswami Avvar and
Avuing, Jd., delivered the following :—

JupameNt,—In accordance with the ruling of the I 1111 Bench, Rrrsuwa-
wa seb aside the decree of the Courts below, except as regyrds A{fx;‘a“‘:m
the amount of profits decreed and dismiss the suib with reference Aviive, JJ.

to the prayer for ejectment.  We make no order as to costs.

APPELLATE CRIMINAT. -
Before Mr. Justice Sundira Ayyar and Mr. Justice Spancer.
Re N. JALADU aNo aNoTHER (PRISONEES), 1611,
ArPELnAN1S.* 12L:;{L:L51-

Indian Penal Code (Aet XLV of 1860), scc. 90~ Consent’ obtained on mig-
represeniation, illegal - Indian Penal Code {Act XLY of 1560}, sec. 366—
Kidnappiny o girl with such consens obtained from guardian.

The offence of kidpapping consists in taking or enticing a minor out of the
keepiny of the lawPul guardian of such minor withont the consent of such
guardian, If a minor is takon with the' cousent of the guordian and subsequently
marriad improperly withont tha consent of the guardian to any person, such
improper marriage would not by itsell amonnt to kidnapping,

A comsert given on a misreprosentation of a fact is one given under a
misconception of fact within the me.ning of section 90, Indian Penal Code, and ag
guch is not useful as n consent under the Penal Code, A& misrepresentation as to
intention of a person (in stating the purpose for which the consent i asked) is
a misrepresentation of a “fact™ within the meaning of section 8 of the
Evidence Act,

Per Curiom—Equally useless as a defence is & consent obtained by & frand
or goercion,

R.v. ankins‘ (1842} Car & M. 254, followed.

(1) (1870) 5 M.HL.O.R., 215 at pp. 231228, ¥ Criminpl Appeal No. 353 of 1911
34
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Re APpEAL against the order of E. H. Wartace, 4¢he Acting
J‘*j‘ﬂ“' Sessions Judge of the Nellore Division in Sessions Case No. 8 of
" the calendar for*1911.
In this case, the appellants were convicted under section 866,
Indian Penal Code, of the offence of kidnapping a girl (prosecution
witness No. 1) of about ten years of age from the guardianship of
her mother progecution witness No. 2) with intent that she might
be compelled to marry against her will. The facts found by the
Lower Court are that the second accused, a relation of prosecu-
tion witnesses Nos, 1 and 2, asked prosecution witness No. 2
and prosecution witness No. 8 her (prosecution witness No, 2’)
grand-mother to send the girl for three days for Bogiholusu
{or present gathering at a festival) but really with the intention
of disposing of the girl in marriage to the first acensed without
the~consent of the girl and prosecntion witness No., 2 and prosecu
tion witness No. 3, the great grand-mother, Jet her go. More
than a week after the second accused had taken the girl to her
village she led hier to another village on a false pretext. She then
took her to a temple there, where the first accnsed was waiting and
ohhgre the girl was married to the first accused against her will.

The defence was that the girl was taken and married to the
firgt accused with the comsent of prosecution witness No. 2 and
prosecution witnessNo. 3. 'I'he Sessions Judge convicted both the
accused under section 366, Indian Penal Code, holding the defence
to be false. Hencee the appeal for appellants.

P. R. Grant for the Public Prosecutor.

StNmARs Jupeueyt.—In this case the appellants have been coulvicted;
SA::;::RA;}) under section 866, Indian Penal Code of the offence of kidnap-
77 ping a girl {prosecution witness No. 1) of about 10 years of age
from the guardianship of her mother prosecution witness No. 2

with intent that she might be compelled t marry against her

will. L'he facts found by the Lower Court are that the second

accused a relation of prosecution witnesses Nog. 1 and 2, asked
prosecution witness No. 2 and prosecubion witness No. 3, her
(prosecution witness No, 2’s) grand-mother to send the girl for

three days for Bogikolusu (or present gathering at a festival) but

really with the intention of disposiug of tne girl in marriage $o

the first accused without the consent of the girl and prosecution

witness No. 2 and prosecution witness No. 8. Prdsecution witness

No. 3, the girl’s great grand-mother, let her go.  More than a

week after the second accused had taken the girl to her village she
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led her to Another villageson a false pretext. She then took her Re
to a temple there, where the first accused.was waiting, and thepe 745420
the girl was married to the first accused agains't her will. SENDARS

. . AYYAR AN
The Hefence was that the girl was tuken apd married to the spuyers, 17

first accnsed with the consent of prosecution witness No. 2, and
prosecution witness No. 3a

We agree with the Lower Court in holding that the evidence
adduced on behalf of the defence is not worthy of credit and that
no consent was given by either prosecubion witnens No. 2 or
prosecution witness No. 3 to the murriage. " The Sessions Judge
convicted both the acensed under section 366, Indian Penal Code.
e held that “ if, as alleged by the prosecution, prosecution wit.
pess No, 2 allowed second accensed to take her only for Bagikolusa,
and second accused took her and got her marvied in violation of her
legal guardian’s authority the offence of kidnapping is complte.”
This statement of the law cannot be accepted ns correct. The
offemce of kidnapping consists in taking or enticing a minor out
of the keeping of the lawfal guardian of such minor without the
consent of such guardian, If a minor is taken with the consent
of the guardian and subsequently wmavried improperly wiﬂ';.::—
the consent of the guardian to any person, such improper
marriage would not by itself amount to kidnapping. So far as
the firgt nccused is concerned it was not alleged by the prosecutinon
that he was a party to the taking away of the girl from the
guardianship of proseeution witvess Nol 2 nor was it alleged
that he took her away from the custody of the se-ond accused,
The District Judge finds that he # acted in concert with her and
assisted in the kidnapping.” We do not {ind any evidence that
he instigated or aided her in the taking of prosecution witness
No. 1 nor is there any charge or proof of conspiracy as regards
this part of the transactiou. There is no evidence that prior to
the tiwe of the marriage the girl had been removed by the first
aceused from the custody of the second aceused, wh took her
from prosecution witnesses Nos. 2 and 8, The offence charged
has not been made ont against the first accused. His conviction
cannot, therefore, be sustained.

It remains to be considered whether the second accused is .
guilty under section 366 or not. Prosecution witness No. 2 said
that she refusedeto consent to the second accused taking the
girl and that she had gome away from the house wheh ghe
actually took her, but prosecution witness No. 8 does nob
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corroborate her in this statenent ; and the givl prosecution witness
No. 1 clearly says that her nrjother prosecution witness No. 2
sent her. We are ol opinion eun the evidence that prosecution
witness No 2 «lso consented to the givl going with flie second
accnsed, Bub it appears that the second accused obtained the
consent of the f;irl’s guardian by faJsely representing that the
object of talsing her was only to gather presents for a festival.
The question is, whether in these circumstances it can be said
that the guardian gave her cousent to the taking of the eirl
withiuthe meaning of section 61, Indian Penal Code. Section 90,
Indian Penal Code provides “ A consent is not such a cousent
as is intended by any section of this Code, if the consent is given
by a pefsou under fear of injury ov under o misconception of fact,
and if the person deing the act knows or has reason to believe
that the conseut was given in consequence of snch fear or
misconception.”  We are of opinion that the expression ¢ under
a misconception of fact” is broad enough to include all cases
where the consent is obtained by misrepresentation ; the mis-
Zawresentation should be regarded as leading to a misconception
=5 the facts with reference to which the consent is given. In
section 3 of the Hvidence Act illustration (d) that a person
hay a certain intention is treated as a fact. 8o, here the fact
abont which the second aud third prosecution witnesses were
made to entertain a misconception wag the tact shat the second
accused intended to get the girl marvied. In considering a
similar statute, it was held in Ei gland in £. v. Hoplkins(1), that a
consent obtained by frand would not he sufficient to justify
the taking of a minor. See also Halsbury’s Laws of England,
volume 9, page 623, In Stephen’s Digest of the Urimmal Law of
England (sixth edition, page 217), the learned author says with
reference to the law relating to ¢ Abduction of girls under
sixteen” “thus . . . . If the consent of the person from whose
possession the girl is taken ig obtained by fraud, the taking is
deewed to be against the will of such a person.””  And he gives
the following illustration No. (5): “ A induces $ to permit his
daughter C to go away by falsely pretending that he (A) will
find a place for C. A abduects C.” Tte illustration is foundoed
on the case of K. v. Hopkins(l), already referred to. Although
in cases of contracts a consent obtained by cobreion or frand is

(1) (1842) Car, and M., 264,
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only voidalile by the party affected by it, the effect of section 90, Re
Indian Penal Code, is that such consent cannot, under the "“}jﬁ”-
criminal law, be availed of to jistify what would otherwise be Sﬁ?&ﬁin
an offend®. The second accused must, therefors, be held to have Senxciw, 13
removed the girl from the guardianship of pr/bsecution witness
No. 2 without her consenta '

In the result, we confirm the convietion ar’d sentence with
respect to the second accused and.reverse the conviction of the

first accused and direct that he be set at liberty.

APPELLATE CRIMINAL.

Before Mr. Justice Benson. 1911,
G. G. JEREMIAH (Accusnp) APPELLANT, Oct: 3, 4, 12

v, Nov. 23,
F. S. VAS (CowrLaivant), Respovpent.*

Evidence Act (Iof 1872), ss. 21 umd 81-—Twidence of publica tion of a newspaper by
@ particular persom, merely by production of the paper—=8ufficiency of, Criminal
frocedure Qode (det ¥ of 189%), gx. 255, 266, 271, 272 and 428—' necesseryie
meaning of in - Mistake of Court, as to primi facie case— tietral,

Per SUSDARA AvYAR and PuinLIps, JJ.—

Merely exhibiting a copy of a private newspaper containing a libellous
gtatement without any sort of proof such as the production of an autheunticated
copy of a decluration under section 7 of Act XXV of 1867 is no proof of publica-
tion of the lihel by the person by whom the paper purports to have been published.

Evidence that a certain copy of the paper “appears to be printed and
puhlished by 4 ** is no proof of publication, by hinm.

1f there be proof of publication of a newspaper by 4 then section 81, Evidence
Act, presumes that what purports to be a newspaper of a particulor name is that
poper and that every copy of it was imsued by the publisher of that paper.

Gathercsle v. Miall [(1846) 15 M. & W. 819], Rex v. Forsyth, [(1614) Russ
and R. 271] and Walts v. F'raser, [(1887) 7 Ad. & B, 228], considered.

A statoment in a complaint that the accused published the libel is no evidence
against the accused ag it was not made in the presence of the accused. The facth
that the nocused never denied publication by him of the libel does not relieve the
prosecution from the necessity of proving affirmatively that the accused published
the libel, an essentin) fact necessary to establish the guilt of the acoused.

Additional evidence under section 428, Oriminal Procedure Code, can be
ordercd to be tuken ouly if the appellate court thinks it necessary.

Quozre.~Whether if the admission by the scoused of publication is contained
in his written statement, that would relieve the prosecution from the defect in
letting in evidence of‘publication.

# Criminal Appeal No. 104 of 1911.



