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Before Mr. Justice Norris.

RAMNARAIN KALLIA v». MONEE BIBLE;
AND
RAMNARAIN KALLTA » GOPAIL DOSS SING.

1883
February 22

Practice— Rule nisi 1o show oause why a person should not be made a party
defendant—No grounds stated in or served with the Ruls— Rule

granted during hearing of° suit—Civili Procedure Code (Act XIV of
1882), 5. 32.

During the henring of a suit forf recovery of immovnble property it ap-
peared from the evidence and certain documents put in, that the plaintiff had
mortgaged his rigl_u: title and interest to » thivd person, by whom the suit
was practically heing carvied on. On un application by the defeadant for the
mortgagee to be added ns & party defendant, under the provisions of s. 32
of the Civil Procedure Code, the Court directed n rule to issue calling on
him to show cause why he should not be added as n. party defendant or give
gecurity for costs. The rule was not applied for on petition or aflidavit and
set ont no grounds for the application at all. Oun an objection taken by
the mortgagee at the hearing of the rule,

Held, that the grounds should have been stated on aflidavit or have appeared
on the face of the rule, and that the morigagee was entitled to know what
lie hiad to answer, and consequently, the rule being informal, it was dis-
charged with costs. \ .
~ Taxr plaintiff instituted these suits, which were heard tugether,
to recover possession of certain properties held by the defendants.
Prior to the institution of the suits the plaintiff mortgaged his
right, title, and interest in the properties to one Russick Lall
Mitter. Some of the defendants in their written statements
alleged that the plaintiff was a man of no means, and that the
suits were being earried on and maintained by Russick Lall Mitter,
and that the plaintiff had esecnted an agreement and a mortgage
of his right, title, and interest over the properties in suit, besides
other property, in favour of the said Russick Lall Mitter. Tu the
course of the cross examination of the plaintiff by Mr. Palit, who
appeared for Monee Bibee, the above facts were proved, and the
two deeds were putin as exhibits in the sait. It also appeared,
on the face of these documents, that Mr. H. H. Remfry, who was
acting as attorney for the plaintiff in the suit, had acted as
attorney for Russick Lmil Mitter in the matter of the execution
of those two documents.
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Ou these deeds being. proved and put in, Mr. Pugh, who
aved for Gopal Doss Sing, ‘applied, under s. 32 of the Civil

EALLIA  Procedure Code, to have Russxck Lall Mitter added as a party to the
GOPA:- Doss guit, and in support of his application cited Clhunder Kant

BING.

Mookerjee v. Ramooomar Kundu (1); and the sane case on appeal
to the Privy Council, Ramcoomar Kundu v. Chunder Kant
Mookerjee (2), and contended that being a mortgagee he was
a necessary party. '

The Court thereupon granted a rple, ealling on Russick Lill
Mitter to show canse why he should not be made a party, or why
be should not give secarity for costs ; and directed that service of
the rule on Mr. H. H. Remfry should be deemed to be good.
service on Russick Lall Mitter.

The following rule was accordingly issued and served :—

«This Oause coming on this day for final disposal before the
Hon’ble John Freeman Norris, one of the Judges of this Court,
in the presence of Mr. Kennedy, Advocate for the plaintiff in tho
above menticned suits, of Mr, Phillips, Advocate for the defendants
Monee Bibee Sreemalinney and Woonee Bibee, of Mr. Pugh,
Advocate for the defendant Gopal Doss Sing, and of Mr. Sale

" for Mr. Hill, Advocate for the defendant Rakhal Duss ; and npon

the application of the Advocate for the said Gopal Doss Sing,
it is ordered that Russick Lall Mitter, being served with the order,
do, on Monday, the fifth day of February instant, show causo before
this Court why he should not be added as party defendant to
these suits, or why he should not give security for the costs of the
defendants in the abovementioned suits : and it is further ordoved
that service of this order ou Mr. H. H. Remfry, the Attorney for
the said Russick Lall Mitter, be deemed good service on the said
Russick Lall Mitter. Dated this second day of February in the’
year of our Lord ome thousand eight hundred and eighty-
three.” .

On the 5th an application was made for the postponement of -
the hearing of the rule, ou the grounds of the illuess of Russick
Lall Mitter and of bis inability to instruct Qounsel to. show cause
ngamst the rule.

(1) 13 B. L, B, 630, (% LL R, 2 Cale, 238.
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. The Court granted the postponement asked for, on the uuder- 1883
standing that if the order nisi were made absolute it would take Rauwanax
offect from that date., Pending the hearing of the rule, the suits ~XAMIA
had been dismissed with costs. Subsequently affidavits were filed GOPgn Doss
by Raussick Lall Mitter, and the rule came on for hearing on

Foebruary 22ud.

Mr. T A. Apoar showed cause against the rule, and without
referring to his affidavits contended tliat there was no ground for
the rule, and nothing for him to answer. No grounds whatever
were stated on the face of the rule, and it had not even been
applied for on petition or affidavit, so that Russick Lall Mitter could
not possibly be expected to know what he bad to answer. As
the proceeding was one in the same nature as that’for contempt
of Court, he submitted that he was absolutely entitled to have the
materials upon which the rale was granted before him, and so be
‘able to know what he had to answer before he could be called on
to show enuse. Thers was mno rule contained in Belchambers’
Rules and Orders bearing on the question ; and as this was an
entirely novel proceeding he submitted the rule should be dis-
charged with nosts. In support of .his contention he cited
Archbold, Vol. 17, p. 1257, and Tidd’s Practice, p. 479.

Mr. Pugh.—The application was merely one under s. 32 of the
Civil Procedure Code, aud, had he been in Court at the hearing,
Russick Lall Mitter might have been added at omce as a party
defendant. [Norrig, J.—Yes ; if a substantive application was
* made, but then he would be cognisunt of all that transpired, and
I should always be inclined to hear what he bad to say before
adding him as a party.] Idon’t wish to prejudice him now in
any way, but the rule was granted in its present form mnot at
my instance, but at that of the Court, for I merely asked the
Oourt to proceed under 8. 32, and not to call on him to show
cause why he should not give security for costs. [Norris, J.—I
think. every one on whom a rule is served snould, unless he is in
Oourt when the matter is heard, be farnished *with the grounds
on affidavit, and I will postpone the hearing of this rule for that

purpose.}
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Mr. Apear~~The rule being informal can only he discharged
[Mr. Pugh.—But Russick Lall Mitter has filed aff-

Eawus  davits in reply]. Your Lordship can’t look at anything farther
. . . .
GoraL Doss than the terms of tbe rule, and there being nothing for him to

S1iva,

1883

April 11.

answer you cannot go into my affidavits.

Nornig, J.—I think this rule must be discharged. It states
no grourds whatever, and in granting the rule I did not
intend that it shonld be drawn up as it has been. If it had been
properly drawn up I should have been in a position to hear it, but
as it stands now it must be discharged, and under the circum-
stances discharged with costs. I will graut liberty to apply, on
affidavit, for a fresh rule, and I direct that the deerce iu the suit
be not drawn up until the rule is disposed of as 1 shall give Mr,
Pugh every facility for bringing this matter to a hearing.

Rule discharged with costs.

Attorney for the plaintiff : Mr. H. H. Remfry.
Attorneys for the defendants: Mr. & J. Moses and Baboo

Bolye Chand Dutt.

APPELLATE CIVIL.

Before 8ir Richard Garth, Knight, Chief Justics, and My, Justice
Mapcherson,

GOUR HARI SANYAL (Devewnpawt) v. PREM NATH SANYAL‘ AND
OTHERS (PLAINTIFFS.)*

Practice— Right of responident, who has filed cross objections, to appeai, whers
appeliunt withdraws his appeal,

No leave to appenl should be granted to a respondent who has filed
cross objections; unless tho Court is thoroughly satisied wpon affidavit
that he was ready to appeal, and would buve appealed within the proper
time if the other side had not done so.

Teis was an application to withdraw au appeal on payment of
the respondente’ costs; the respondents, who had filed cross
objections, submitted that if the appellant’s applioation were
granted, they (the respondents) ought to be allowed té appeal.

# Appeal from Original Deoree No. 89 of 1881, againat the deereo of

Brboo Nobin Chunder Ghose, Subordinate Judge of Mymensingk, dated .
the 18th January 1881



