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,Ef;‘é;l is unnecessary t0 examiue its correctuess, as it cannot carry the
», appellant’s case fuvther for the conduct of L. V. Marakayar and
Hﬂm the fourth defendant would not amount to more than ansatbtermpt
BE‘:;;‘" to escape the liabiliby that a decree against the third defendant
Suwpara  as vepresenting fhe firm would casf on them. Mr. Ananta-
Avuas, 337 1oishna Ayyar for the appellaut relies %lso on the fach that the
third defendant made a counter-claim in the sait, but this again
can be referred only to his representative capacity. We must
hold that the plaintiff is not entitled to the decree he asks for
against the first, second and fourth defendants. We dismiss the

Second Appeal with costs.
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Chuvch—Prevailing form of worship for siwty pears, primd facie the original
form—Right tv manoge—Usxaye alove not the test—Camnon law may be
invoked - One irustee cannot eject another—Repudiativn by one trusiee, good
ground for his removal—Removal, wmendment of plaint for, allowed, o
avoid further litigation—Civil Procedure Code (dct XIV of 1882) se¢. 30—
Defendants on regord vbjecting to represent others—jurisdiction of court o
allow— Limitation det (IX of 190%), see. 10—No limitatton against one holding
properties as trustee—11hole tncome used, evidence of dedication of lands
—Evidence dct (I of 1872), sec. 57—Only proof of notorsous fucts of public
history dispensed with,

When it is fonnd that for o period of more than aixty years before the defend-
ants’ (parishioners’) secession, the Roman Catholic form of worship prevailed in
their parish church the onus is undonbtedly on the defendants to establish by
satisfactory ovidence that the church was Syro-Chaldean ot the inception.

As to the right of management of a particular Roman Catholic Chureh, and
its properiies, besides usage, other things, such as the rights of ecclesiastical
authorities according to the eanon law can be locked to, though in some churches
on the West Coast, parishioners liave more or less control over the management
of the properties. A single trustee is not entitled to recover posscssion of the

* Second Appeal No. 982 of 190¢
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9
properties appertaining to the trust from another trustee by evicting him though
he may be entitled to maintain a suit in ejectment agaiust a stranger ‘on behalf
of the trust,

Even jf the defendants cr some of them were once entitled to be trustees
along with the Vicar.

Held, that they by their secession from the Catholic Church and by their
repudiation’ of the trusts of thg institution which in law-works a forfeiture of
their office disentitled themselves to hold the office of trugtee and that they had
in law no answer to a suit for their removal.

Marien Pillai v. Bishop of Mylapore [ (1894) L.UR., 17 Mad., 4477, followed.

Even if they offered to return to their allegiance to the Romish Chureh, it
wonld not be possible to accept their recantation to the extent of holding them
to be fit to hold the responsible office of trustee.

Tven if the plaintiff had not asked for the removal of the defendants, an
amendment to that effect can be allowed in order to avoid future litigation and
in tho interests of the trust, i

A plaintiff may be allowed to sue certain defendants under section 80,
Civil Procedure Code (Act XIV of 1882), as representing certain others in
spite of the objection or refusal of the defendants on record to represent the
others, the consent of the defendnntson record not being necessary-

In re Andrews v. Salmon [ (1858) Weekly Notes, 102], followed.

Where a defendant claims to hold certain properties as a trustee and not as
his own, there is no period of limitation within which a suit must be brought bo'
recover them on behalf of the trust | Limitation Act (IX of 1908), scction 10]. The
right to the properties of the trust must go with the right to the office of trusteo,

Gnanasambanda Pandare Sannadhi v. Velu Pandaram [(1900) LL.R.
23 Mad., 271 {P.C.)} and Gossami Sri Gridharji v. Romanlalji Gossami [ (1890)
L.L.R., 17 Cale., 8 (R.C )], followed,

The fact that the entire income of certain properties has always heen utilised
for a church is very good evidence that the properties belong to it.

No deed of endowment is necessary to prove a dedication of eertain pro-
perties in favour of a trust,

Under gection 57, Evidence Act, the Court could dispense with evidence
only of what may be regarded as notorions facts of public history, and cannot

- treat letters though 75 years nld without any sort of legal proof, as proof of

where certain missionaries svere living or when they died.

“Taylor on Evidence,” tenth edition, volume II, paragraph 1785, and
¢ Wigmore on Hvidence,” volume III, section 1699, referred to.
Seconp Appeatand memorandum of objections against the decree
of ¥. H. Hannmrr, the acting District Judge of Madura, in
Appeal No. 409 of 1908, presented against the decree of
S. Ramaswamr Arvawcax, the Subordinate Judge of Madura
Bagt, in Original Suit No. 34 of 1906.

The facts of this case appear fully in the judgment.

T. R. Ramachandra Ayyar, T. B. Krishnaswami Ayyar and
M. Subrahmonge Ayyar for the appellant.

J. L. Rozario and K. R. Subrahmanys Sastri for fyst and
gecond respondents,
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JupaunnT.—The suitin this case was instituted by the Bishop
of Trichﬁwpoly aud the Vicar of the Church of Three Kings in
the village of Pallithamam in the district of Madura for a
declaration that the church and its properties have been dedi-
cated to, and stand impressed with trusts for the worship of God
in accordance with the doctrine and discipline of the Roman
(atholic Church, that the second plaintiff is the trustee of the
church and its properties subject to the supervision and control
of the first plaintiff and for possession of the same from the
defendants, who unlawfully took possession about the year 1902
or 1903. The defendants are C(hristians of the village who,
according to the plaintiffs were formerly Roman Catholics, but
who secuded from their allegiance to the Roman Church about
the year 1902 and became mewmbers of the Syro-Chaldean
Church. The plaint alleges that the defendants never had
any right of management over the church or its propertias
while they were in communion with the Church of Rome.
Leave was obtained to implead the defendauts as representing
all the Christians of the Pallithamawm village. The defendants
denied that the church was ever dedicated to worship according
to Rowan Catholic doctrines, or that the villagers ever were
followers of Roman Catholicism, or that Romish priests ever
officiated in the churvch. They also denied the plaintiffs’ right
of supervision and management nnd pleaded that the villagers
themselves were the trostees and managers, They admitted
that they were using the incomes of certain lands set out in
schedule IT of the plaint for the expenses of the church, but
deuied that the lands themselves belonged to it. They
contended that the claim for the racovery of certain moveables
mentioned in the plaint was barred by limitation. Tle
Subordinate Judge who tried the suit found that the choir of
the church was constructed under the directions of Father
Bertrand, a Roman Catholic priest, about the year 1339 and
that it wag dedicated for Roman Catholic worship. He held
that the Viear wag entitled to manage the church and its
properties under the supervision of his ecclesiastical superiors
and passed a decree for possession as prayed for except of
the lands which, he held, were not proved to belong to the church ‘
though the income was utilised for the churdh. He came to
the cohelusion that the defendants’ contention that they never
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were Roman Catholics, was absolutely fulse and that they seceded
from Romish allegiance aboub the year 1202. The District
Judge coyfirmed the decree of the Subordinate Judge excepi with
regard to the moveables the clait to which he held o he barred.
The first defendant preferred this Second Appeal and the
plaintiffs have filed a memorandum of objectigns with respect
to the lands and the moveables, The case has been argued at
great length for the a‘ppellant,. but we have come to the
couclusion that the findings of the Lower Courts as to the
nature of the trust to which the church and its properties were
dedicated must be upheld. We also accept the Hnding of the
Lower Courts that the Christians of Pallithamam were got the
only persong entitled to worship in the church, and that the
Christians of other surrounding villages were also entitled tol.do
80. On this finding it is not contended for the appellant that
the defendants would be cntitled to have the frusts of the
institution altered so as to convert the church into one for
carrying on worship according to the tenets of the Syro-
‘Chaldean faith. The decision in Bishop Mellus v. The Viear
Apostolic of Malabar(l)y wounld admittedly not be applicable to
such astate of things. Itiscontended thatthe findings mentioned
above are not legally sustainable. The admission of a number
of documents, put in for the plaintiffs as evidence, is impeached
as contrary to the rules of evidence. Itis urged that Hxhibits
A and @&, which are printed letters of the Jesuit Fathers, were
admitted without any sort of legal proof and used as evidence of
facts which are not matters of public history. This argument
is in part well-founded. "The Subordinate Judge observes that
Exhibit A series consisting of printed letters of the priests of the
Jesnit Misgion in the Madura distriet, dated about seventy-five
years ago, are hooks of reference under section 57of the Evidence
Act, and that they may be relied on with reference to ¢ the
matter of the history of Christianity and especially of the Roman
(Catholic Mission which is surely a matter of public interest.”
The rule of law as stated may not be‘open to exception but in
applying it, he did nob restrict himself strictly to their admission
to prove facts of public history. Theletters of the Jesuits were
‘regarded in the Ramnad parlition case as evidence of the history

(1) (1879) LLR., 2 Mad,, 295,
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Aupazay  of the Madura district and of the Ramnad Zemindari, but it

TARRITS .
l;ﬁxlii would be going t9o far to hold that they could be relied on to

Bree.  Prove where certain particular missionaries were living or when
5 they died. The court can dispense with evidence only of what
INs0ON

avp  may be regarded as notorious facts of public history. Bee:
ASQA:\I;‘,LI:TTI. Taglor on KEvidence, tenth edition, vblume IT, paragraph 1785
and Wigmore on Evidence, volume III, section 1699. With
regard to B and C series and some other docnments the principal
objection urged is that they should not have been received as
there was no satisfactory explanation fov the non-production of
their originals; but we are of opinion that this is a matter in
which much weight should be attached to the opinion of the
courb trying the suit in the first instance, and we should be
slow to reject evidence adiitted by that court after sabisfying
itsclf that the party adducing secondary evidence was mnot in a.
position to produce the originals. 'There was evidence that the
plaintiffs were not aware where the originals of these documents
~were, if they were in existence at all, There was nothing to
show that this statement was incorrect. We must hold that the
Bubordinate Judge was not wrong in admitting them. Although
we are of opinion that the letters A series were used to prove
facts which they could not legitimately he used to prove we do
not think we should interfere with the tindings of the Lower
Courts on that account as they were referred to only to prove
thut certain missionaries were living at Pallithamam when the
church was Deing Duilt and interested themselves in its
construction, We do nob think that the exclusion of these
letters would have affected the conclusion arrived at by the
Lower Courts. Tt is further coutended that the evidence does not
ghow that the church in (uestion came into existence for the
first time in 1889, that there is no evidence what ritual was
being followed before that year, and that therefore the use of
it for worship according to the Syro-Chaldean form cannot be
condemmned as contrary to the original trusts of the institution.
But, when it is found thaé for a period of more than 60 years
before the defendants’ secession the Roman Catholic form of
worship prevailed the onus is undoubtedly on the defendants
to establish by satisfactory evidence that the church was Syro-
Chalc%ean at the inception and of this there iseadmittedly not a.
shred of evidence. We must therefore hold that the declaration
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that the charch was dedicated to the worship of Gfod according
to Roman Catholic ritual and that it is subject to the jurisdiction
of the ]E.Bishop. of Trichinopely was rightly granted. We have
now to deal with the question of the right to the management of

the church and its properties. Mr. Ramachandra Ayyar for .

the appellant, strongly® contends that the decision of #his
question must depend upon the proof of the wusage with
reference to the "particnlar chureh and that the Liower Courts
have not vested their finding on the usuage of the institution,
but upon the rights of the ecclesiastical authorities according
to the Canon law. The learned pleader in our opinion is
not corvrect in the position taken wup by him that the right
of management could not be established except by proof of
usage, With regard te a Hindu religious foundation, usage is
what determines the right of trusteeship in the absence of any
direct evidence to prove the rules established by the founder,
but it must be vemembered that the Hindu law prescribes. no
special rules with respect to the managewent of religious®
institutions. There is no reason for holding that the Camon
law cannot be invoked as a guide in deciding questions respect-
ing temporal rights in Roman Catholic Churches. It is no
doubt the case that in some churches on the west coast the
parishioners have more or less control over the management of
the properties, but we are not concerned with the question how
far the Canon law may be meodified by the usage of any
particular church in this country. Our attention has not been
drawn to any authority in support of the broad proposition
contended for by the appellant. On the evidence too, the
Subordinate Judge found that the plaintiffy were in possession of
the church and its properties till Febrnary 1902, and were then
dispossessed by the defendants. The keys of the church building
itself were in the custody of an officer styled Koil Pillay and he
was appointed by the Viear. We can find no reason for not
accepting that tinding. The moveable properties of the church
must also be held to have been insthe Vicar’s possession till
February 1902, With respect to the funds of the church
consisting chiefly of fees and offerings derived from worship-
‘pers, the plaintiffs’ witnesses admitted that they were kept and
expended by thrfe of the parishioners, but said that they did
80 with the permission and ander the control of the Vicar. The
87-a
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Snbordinate Judge apparently aceepted this statement, though he
does not expressly say so. The District Judge’s finding is not
very clear on this point. He cousidered it nnnceessary to decide
whether the Vicar was the sole trustee or not, as he was of opinion
that the Viear, who was ut least one of the trustees, was cutitled
to sue for the recovery of the propirties of the trust. He
considered that the defendants used probably to exercise some
sort of control over the chureh fuunds and that they wmight
have gome right in the trusteeship. The Judge is mistaken
in his view that a single trastee is entitled to rocover posscssion
of the properties appertaining to the trust from another trustee
by evieting him though he may be entitled to maintain a snib
in ejectment against a stranger on behalf of the trust.

The position of the defendants is not qunite clear. They do
nnt say that they are entitled to. elect certain of their members
ant, 1f so, how many, to manage the trust along with the Vicar,
But we think that the defendants by their conduct have in

my event -disentitled themselves to hold the office of trustee.
They have seceded from the Roman QCatholic religion and
repudiated the trusts of the institution, There ean be no
doubt that they could have no answer to a sait for their
removal. See Marian Pillai v. Bishop of Mylapore(l). HKven
if they offered to return to their allegiance to the Rowish
Church, it wonld uot be possible to accept their recantation
to the extent of holding them to be jit to hold the responsible
office of trustee, It is contended that, as the plaintiffs have not
asked in their plaint for the removal of the defendunts {rom
the trusteeship, we onght not in this suit to direct their removal.
We think we might hold that a complete repudiation by a

~trustee of the trusts on which he is bound to hold the properties

committed to his charge for the benefit of others wonld work a
forfeiture of his office =0 us to entitle the conrt to decrce his
eviction from the properties in his possession. No authority to
the contrary has been cited at the learing. The plaintiffs are
desirous of avoiding furtherditigation for gething a reliel which
they are undoubtedly entitled to. We consider it uunnecessary
to decide definitely whether there is any substance in the

technical objection of the appellant as we are prepared to direct

(1) (1894) LLR., 17 Mad., 417.
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an amenfment of the plaint by the addition of a prayer for the
- removal of the defendants from the management of the trust
properties, if mecossary. It remains to notice an argument of
Mr. Ramachandra Ayyar that the defendants on the record
refused to defend the sumit on bebalf of the other Christians

of the village of Pallitemam and that the " decree is thore-

fore mot binding on the whole community of Christians in
that village. Bunt under scction 80 of the Code of Civil
Procedure the Court has tho power to allow a plaintiff to sue
some persons as representing themselves and others having the
same iuterest in the subject matter of the suit. Tho consent of
the defendants on record is not necessary to enable the Court to
doso. Inlnre dndrews v. Salmon(l), Kav, J., made the fecessary
order though the defendants actually on vecord objected. [f a
different view were held, it would Le in the power of parties to
prevent a plaintiff from availing himself of the benefit of section
30, Civil Procedurce Code.

We dismiss the Second Appeal with costs.  We divect thg
plaint to bo amended in the manner mentioned above.

The Memorandnm of Objections relates to the claim fo the
lands described in schedule 11 to the plaint and te the moveables.
The District Judge disagrecing with the Subordinate Judge
dismissed the claim for moveables on the ground that it was
barred by limitation. We entircly fail fo see how the plea of
limitation could be upheld when the defendants admitted that
the properties belonged to the church and claimed to hold them
as trustees and sef np no right of their own to them. The right
to the properties of the trust must go with the right to the office
of frustee. See Guunasombands Pandara Sawnadhi v. Velu
Pandaram(2) and Gossams Sri Gridhorji  v. Romanlalfi
Gossami(3). The claim must therefore be allowed and the
plaintiffs will have a deerco for all the proporties referrved to in
schedule IIT attached to the plaint (amended as per order of
the Court in Bartle Ambalam v. Pakkiye Udayan(4).

With respect to the lands both conrts have held that they
do not belong to the church, bui the facts found or admitted are
inconsistent with this conclusion. Itis admitted that the entire
income has always been utilised for the church which is very

(1) (1888) Woekly Ntes, 102. (2) (1910) LLR., 23 Mad,, 271 (P.0))
(3) (1890) LL.R., 17 Cal,, 3 (P.Q.) (4) Civil Mis. Pettion No, 5% of 1912,
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good evidence that the lands belong toit. Itis further admitted
that the Government revenue has been paid out of church
revenues and that in tho aceounts kept by the defendants
(Exhibit V) the lands are described as belonging to the church.
The first defendant in his evidence and one of his witnesses
admitted that they belonged to the church. The District Judge
was nuder the impression that the plaintiffs were bound to prove
some deed of endowment dedicating them to the church or their
actual possession of the lauds. Thisis clearly wrong. The fact
that the patta is in the name of the first defendant who does not
claim it as his own, is 1o evidence of any title in the villagers.
The defendants have no evidence to prove their title snd the
tacts adanitted necessarily prove both title and legal possession
in the church, The decrees of hoth Courts must therefore be
modified by directing that the plaintiffs be put in possession of
the lands claimed in the plaint. The plaintiffs are entitled also
to mesne profits from the date of plaint to this date and further
_mesne profits up to the delivery of possession. The Subordinate
Judge will hold an enquiry into the question of the amount of
mesne profits and pass a decree for the amount he may find the
plaintiffs entitled to. Tne plaintiffs are entitled to the costs of
the memorandum of objections also.

APPELLATE CIVIL.
Before Mr. Justice Sundara Ayyar and Mr. Justice Spencer.
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(Drrexnanrs Nos, 1 anp 2 anp Srconp Praxrivr), Rusronneyrs*

MHortgage—Ledomption by reversioners after foreclosure decree —8nbrogatson—
Transfer of Property Act (IV of 1882), sce. 91,
While a salo in execution under a mortgage decres was in progresy plaintift
(s stranger) paid the decree-amount into court on behalf of mome of the
reversioners to the property.
§Held, that thongh the mere payment of a mortgage debt by a sbrangor
will not entitle him to the morbgagec’s rights hy subrogation, yet here undor
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