
Rasui.06 parfcf to fclie scheme snit and the plaintifl: may Iiave been 
seriously prejudged tliereby. In any case his inclusion as a 

Eao’ party would have finally decided his right to ths tirusfceesliip one 
Whit^OJ., waj or the other. The eri'oneous order of the District Judge 

, cannot howevev affect the plaiatiii’s right to sue and althoughP̂HIIiLIPS J ■*
’ it may be prejudicial to the plaintiff it cannot give him a right 

to sue which he otherwise would not have had. If plaintiff’s 
present suit were decreed it' would have the effect of very 
materially altering a scheme framed by the Court without im- 
pleadiijg the other parsons interested in the scheme aud would 
be as inequitable towards them as the refusal to entertain the 
plaintiffs suit is to him. The plaiiitifE'’a only remedy, if any, would 
seem to be to induce the Oollector to ask for a modification of 
bbe Courtis scbemo by taking action under .section 539 or 
rather section 92 of the new Civil Procedure Code We 
tilierefore think that the plaintiff’s suit is not maintainable in 
view of the schemc settled in Original Suit No 10 of 1903 and 
would in allowance of the Appeal dismiss this suit with costs 
throughout.
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A P P E L L A T E  C I V I L .

Bpfore M'>\ Justice Sundara Ayyar and Mi\ Justice PhUUp8, 

1911. Sep* KARUTHAPPA ROWTHAK (Pla[otiot)» A p p e l u n t ,
teinber2L ' ’

October 
5 and 6.

B A V A  M O ID E B N  B A H IB  ( D jcfundant), R esipondent,*

Fromissory-note or aclcnoivledgmeni~~.TJced, construction oj— Unconditional 
undertaling m d  the document styled as ^romisBory-note.

I t  is  n o  d o u b t  t r u e  th ab  t h e  q u e s t io n  w h o th o r  a n  in s tr u m e n t  i s  a  p r o n i i s s o r y -  

n o lB  o r  n o t  s i o n l d  b e  jtid g B d  b y  t l i e  w o r d s  u s e d , a n d  t k a t  t h e  in s t r u m e n t  m nafc 

c o n ta in  in  w o r d s  a n  u n c o n d it io n a l  u n d e r t a k in g  t o  p a y  a  s v m  o f  m o n e y ,  a n d  i t  i s  

n o t  e n o u g b  t h a t  t h e  s u b s t a n t ia l  e ffeo b  o f  t l ie  i n s t r u m e n t  s l io a ld  b e  t o  m a k e  t h e  

e x e c u ta n t  l ia b le  t o  p a y  a  s u m  o f  t n o n 0y .

H e ld ,  t h a t  t h e  lo lio -w in g  d o o u o ie n t  w h e r e in  t h e  e x e c u t a n t  n o t  o n ly  m a d e  a n  

a n c o a d i t io n a l  u n d e r t a k in g  bo p a y  b a t  a lso  s t y l e d  i t  a  p r o m isB o r y -n o fce  w a s  a  

p r o m is s o r y -n o t e  a n d  n o t  a  m e r e  r e c i t a l  o f  a  l i a b i l i t y ,  a n d  a s  a u o h  y r m  n o t  

a d m is f iib le  a  e r id e n c e  f o r  w a n t  o f  a  p r o p e r  s t a m p .
_ ---------- ----------------------

* Second Appeal No. 478 of I&IO,



“ Promissory-note executed on , , , in favour of . . . by . , . Kabutsappa

111 the m atter of the purchase of piece-goods by me fr^m your shop on this B .O '^han
date, the sum found due by ms as per patty  (list) is Es. BOO . . . which sum 5 4 -̂̂
I promise i!b vou o-r to your order on demand -svith interest at I4 per cent. To MojBBEN

. . ^  '  . .  S a h i b .tiulS C’rTBCu > « •
Tiru^athi Qoundan v. Rama R ^ c li  [(1898), I.L.B.j 21 Mad,, 49'],Govind,'r, Bal- 

wantrao [(18SS) 22 Bom., 9S6], Eortie v. Redfearn [ (18KS) 4 Bing. (N.O.))
433] and White v. Ncrth [(1849) 3 Esch. Reports, iJSn], aistingaished.

Morris v, Lee (92 E.R., 409), referred-to.

Second Appeal against the decree of P. H. H amnett, tbe 
District Judge of Madura^ in Appeal Suit No. 523 o£ 1909^ pre­
sented against tlie decree of R. A nnaswami Ayyar, the District 
Munsif of Dindigul, in Original Suit No. 59 of 1909.

This was a suit on the above document executed m  the 
Native State of Mysore to which was affixed a one-anna stamp 
of the Native State of Mysore^ by the defendant to one M.R. 
who after coming into British India endorsed it to the plaintiff^ 
without affixing a British one-anna stamp. The document bore 
only the Mysore stamp. The Munsif dismissed the suit holding 
that it was a promissory-note and that it was not duly stamped 
as soon as it came into British India into the hands of the 
plaintiffs feransferor. Before the District Judge, on appeal, it 
was contended th a t it was not a promissory-note, but only a 
mere recital of a liability.

The District Judge holding it to he a promissory-note 
dismissed the appeal. Hence this Second Appeal by plaintiff.

The Hon. the Advocate-General, T. B. JRamachandra Ayyar 
and T. B. Krishnaswami Ayyar for the appellant.

T. FraJcasam, M. S. EaUm  and K . N. Gopm l for the 
respondent.

Judgment.— We are clearly of opinion th a t Exhibit A is a s ^ h d a b a  

promissory-note. I t  is called a promissory-note in the phraseo- A y t a e  awd 
logy of the document. The executant states tha.t he agreed on 
the date of the promissory-note to pay the amounfc of jRs. 600 
found due on demand. The argument th a t it  is not a promissory- 
note is based on the form of the sentence, which is th a t the 
amount which the executant agreed to pay »on demand for the 
price of cloths purchased by him on the date of the document 
was Rs. 600 y but we have got the important fact that the docu­
ment begins w^tli saying that it was the promissory-note executed 
by the executant in favour of the appellant’s transferor. In,
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Kakuthappa otlier words we m aj say that nut only does tlie document say 
KofFnuiv amount) wliiuli the execufcaii'b agreed to pay on demand

B a v a  g (30Q Bxliibit A was a promissory-note fm'it. It
M o i d h e n  ■’ .

Sahib. appears to us to be impossible t'.* hold that sucli an instrum ent
SuNDABA can be read otheywise than as a pr. ini^sory-note. It is no doubt 

PhIlmps^Tj true that the question -whether an instrument is a promiESory- 
note or not should be judged by the words used, and that the 
instrument must contain iu words an unconditional undertaking  
to pay a sum of money, and it is not enoug-h that the substantial 
effect of the instrument should be to make the executant liab le  
to pay a sum of money. Judging this instrument by this tesfĉ  
w e ha;v‘e no hesitation in saying that the executant uncondi­
tionally promised by it to pay tlje amount of Rs. 600 to 'the 
appellant’s transferor.

Several cases huve boon cited by the learned Advocate- 
Generalj viz. Tii'upathi GoiLudan v, Eama Reddi{l), Govind v. 
Balwa7itrao[2). Eorue. v, Redfeavni^S) and White v. North{4i), in 
support of his argument. But in all these cases there was no 
language ol: promise to pay a sum of money. There was an 
acl^nowledgment of receipt of money or of indebtedness and an 
admission that the executant was accountable to the other party. 
In one case the document said “ accountable for the amount with 
interest.” In another case it said accountable for the money so 
many months afterward.'̂ .̂  ̂ The important distinction between 
them and the present case is that there was no promise in terms 
to pay. On the other hand in another case cited by the learned 
Advocate-General, Morris v. Zee(5)  ̂ the executant promised to 
be accountable and the instrument was held to be a promissory- 
note. Her© not only has the executant promised to pay but h.e 
has said that the instrument is his promissory-note for the 
amount due. We dismiss the Second Appeal with costs.
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(1) (1898) 21 Had., 49. (2) (1898) l.L.U,, 22 Bom., 986.
(3) (1838) 4 Bing. (N, 0.), 483. (4) (1849) 3 Excli. lleports, 689.

(5-) 92 E.E., m


