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Before Mr, Iustice Ahdur Rahim and Mr. Justice Sundai'a Ayijar,

1911.
Ju ly  i?0, 

aiid 
August 2.

Abdpr. 
Eahim a s d  
SUNriARA 

ATiTt'AE, JJ,

RAGHTJNATHA. OHAaiA.E (PLAiNTiii'F), A p p e l la n t ,

SAD AGO CHAR.IAR (D ee’endbitt) , R espondent.*

Bighi of std t— Transfer of property in  consideration of transferee paying sums to
third parties—If'ailure uf trnnsferse to pay in  reasonable tim e—Right of trans
feror to sue for sums irrespective of damage,

A  transfers iiia property to B  iu oonsideratioa of B  agi’eeiug- to p a j  certain  
sums to th ird  persona, j

A  is^aimself entitled to sue B  for tho recovery of those sams as if they a re  
due to hiui in oass of U’a failure to pay tho th ird  parsous wifchia a reasonable 
tim e j and A  is not in such a caao boaud to show that he waa in  auy way 
damnified by  B’a failure.

Borasinga Tevar r. Aritnachalam Ghotti, [(19D0) I.L.R,, 23 Mad., M l] , Hunga- 
naAhamFautul'&f. A<p;pala Naidu[G M .K.'i^o. 119 of 1908 (iinreported)J, and 
G o p a la  Aiayar V. \Ramaswami ScLstrigwl [B.A. No. 133 of 1907 (uureported) ], 
followed.

Siva Subramania Mudaliar y . O n a m s a m b a n d a  Pandara Sannadhi [(1911) 
21 359], Ghencliuramayya v. Subharamayya [(1911) 9 M.L.T., 79J,
Dorai$ami Tevar v. Lahshma'iian Uhetty [(1904) 14 2S5], Thangammai
l^achiar r. S u b b a m m a l  [(190Q) 16 20], Futti Nara i.'anamurthy Ayyar
T, Murimutliu Pillo-i [(1903) I.L.E,,, 26 Mad., 322], <Kumar Nath Bhiittachapjee 
Y. J?bi>o Kumar Bhuttacharjee [(1899) I.L.R., 26 Oalo., 2*il] and M'U,sammat 
Izeat-iin-M ssa Begam v. Kunwar Pertah Singh [(l909j L.R., 3(1 I.A., 203]^ 
disfcinguiehed.

Suhha 2faidzi v, JBathula Bee Bee Sahiba [(1910) S M.L.T., 188], referred to. 

Second A ppkal against the decree of F. D. P. Oldb’ield, the- 
District Judge of Tanjore, in Appeal No. 760 of 1908, presented 
against the decree of Iv. S. Lakshmi Naeasaiyar, the D istrict 
Jtfansif of Yalangiman, in Origiaal Suit No. 212 of 1907.

The facts of this case are fully set out in the judgraGut.
The Hon. Mr, P. S, Sivaswami Ayyar, Advocate-General^ 

and T, Eanga Bamanujacliariar for the appellant.
B. Srinivasa Ayyangar and JV. M. K . Tkathachariar for the  

respondent.
Judgment.—In  this case the plaintiff instituted a suit for the 

recovery from the defendant of a sum of money wkioh the latter 
iiad agreed to pay to two persons Alamela Ammall and Srinivasa

*  Seoond Appeal ITo. 238 of 1910.



Gropa]a,cliariar as consideration for the transfer to him by the Raghukatha. 
plaintiff of two decrees in Original Suits Nos?61 and 62 of 1902 
m the District Munsif’s Court of Valangiman. The plaintiff 
alleged that tile defendant failed to pay the amounts due to the Eahim a n d

two persons named above and that he himself bad to pay them. Ŝ UxNdara 
The contract of assignment wa.s dated 28th January 1904, and ' ’ 
this suit was instituted on the 16th July 1907. * The amount due 
to the said two persons was in fact paid by the plaintiff^s brother 
and not by the plaintiff himself. The plaint alleged that the 
plaintiff had made good the amount to his brother by some 
adjustment with. him. Both -the Lower Oom-'ts have disbelieved 
the adjustment and dismissed the suit holding that the plaiutiiS 
has no canse of action to recover the amount as lie has n(5l3 yefc 
sustained any damage by the defendant’s breacli of his contract.
The defendant also raised the contention that the assignment of 
the decrees in Original Saits Nos. 61 and 62 of 1902 was brought 
about by fraud on the pa.rt of the plaintiff and that the considei’a- 
tion of the assignment subsequently failed. But these questions 
have now been set at rest and have not been argued before us.

The main contention in this appeal by the plalntiS is that tlie 
nature of the plaintiffs right against the defendant h,as been 
misunderstood and that the Lower Courts bave wrongly pro
ceeded on the footing that the defendant’s obligation under 
the contract (Exhibit A) was to indemnify the plaintiS against 
any claims by the two persons to whom he himself owed the debt  ̂
which the defendant had agreed to discharge under the contract.
Mr. S. Srinivasa Ayyangar wb.o argued the ease at great 
length for the respondent (defendant) argued that the defend
ant’s obligation was to pay the consideration for the assignment, 
to certain other persons than the plaintiff and that the plaintiff 
had no right to claim the amount himself in variance of the 
contract;, and as he had not proved that he sustained any 
actual damage by the defendant's failure to perform the contract 
in the manner stipulated no decree oould be passed in the 
plaintiff’s favour. If we understood* him aright, ho also main
tained that the plaintiff’s right was only to be indemnified 
against hia creditors’ claims. We are by no means sure that fch© 
two contentions are not the same in substance though expressed 
in different forfas. It is perfectly clear to as that ihe amount 
mentioned in the contract was agreed upon as consideration for 
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EAGHUNATEi tli6  assignm eiit of tlie  decrees in  tlie  d e fe n d an t’s fa v o u r  a n d  th e  
Sadaqopa P la in tiff is  e n tit le d  to  in sist tlm t th e  d e fe n d a n t shou ld  p ay  i t  

— ' in  som e form  or o th e r . I t  is  no  d o u b t conceivab le  a n d  p o ss ib le  
Raiiim and th a t  an  ass ig n m en t o f p ro p e r ty  m a y b e  m ade in 'c o n s id e ra t io n  

SuNDASA of th e  a ssig n ee  a g re e in g  to  in d em n ify  th e  a s s ig n o r
YARj f. < r , .

a g a in s t som e claim  by  a  th ird  p a r ty . B u t th is  is n o t th e  n a tu ra l  
in te rp re ta t io n  to  *be p laced  w here  th e  value  of th e  p ro p e r ty  
as s ig n ed  is a sc e rta in e d  b e tw een  th e  p a r tie s  a n d  th e  ass ig n ee  is 
d ire c te d  to  pay  th a t  va lu e  to  a th ird  p a r ty . S uch  a  d irec tio n  is 
jprima facie in te n d e d  fo r the  benefit of the  assigno r. W e th in k  
i t  w ould Lave been  p erfec tly  open to th e  p la in tiff  in  th is  case to  
pay  ofE h is  two credifcors h im self an d  to  claim  th e  p a y m e n t of 
th e  considera tion  fo r th e  assig n m en t d irec t to h im self. W h e re  
th e  assignee is h im self in te res ted  in  th e  p ay m en t b e in g  m ad e  to  
a  th ird  p a rty , th e re  m ig h t be reaso n  to  hold th a t  th e  a s s ig n o r  
could n o t a lte r  th e  m ode of p a y m e n t p re sc rib e d  by  fche a s s ig n 
m en t deed . I t  m ay also b e  conceded  th a t  w hen  on  th e  f a i th  of 
^the o rig in a l d irec tion  the  assignee has en te red  in to  d ire c t re la 
tions w ith  th e  th ird  p a r ty  an d  ren d e re d  h im self lia b le  to  m ake th e  
p a y m e n t to  h im  th e  ass ig n o r could no lo n g e r re q u ire  th e  assig n ee  
to  p ay  th e  co n s id era tio n  to  h im self. See Siva Buhramania 
Mudaliar v. Gnana,samhanda Fandara Sannadhi{l) to  w hich  one 
of Us w as a  p a r ty  a n d  Ohenchurainatjya v. Subbaramayya(2) . 
B u t th ese  instances do n o t  affect th e  g en e ra l n a tu re  of th e  r ig h t  

. possessed b y  a  person  who fo r a ce rta in  sum of m oney execu tes a 
conveyance in favou r of an o th er a n d  agrees th a t th e  m oney shou ld  
he  p a id  to th e  th ird  persons. I n  th e  decision  in  Borasinga 
Temr v. Arimachalmi Ghetii{S)f w ith  w hich w e ag re e , S o b ea- 
MANIA A y ta k  an d  M ooee, h i . ,  h e ld  th a t  w here a  person  ex e cu te s  
a  lease to  ano ther an d  th e  lessee a g re es  in co n s id e ra tio n  th e re o f  
to  d isch arg e  th e  d eb t due by  th e  lessor to  a  th ir d  perso n  b u t  
fails to  do so w ith in  a  rea so n ab le  timOj th e  lessor is e n title d  to  
recover th e  am ount a lth o u g h  h e  has n o t p a id  th e  d eb t h im self.

The same view  was adop ted  in  R anganadham  JPantulu  v. 
A p p a la  Naidu{4i), to  w hich One of us was a  p a r ty  a n d  in  D asw an t 
S in g h  v. S yed  Shah  JRamjan A li{h ) . I t  is also in  acco rd an ce  .w ith 
fche ru le  in  E n g la n d  w here a vendee of p ro p e rty  m akes a  p rom ise  in
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(3) ^1900) I.L.E., 23 Mad., 441. (4) O.M.A. No. 119 of l908 (unroporfced)*
(5) (190?) 6 C.L.J., 398.

(1) (1911) 21 359. (2) (1911) 9 7^,



consideration of tlie sale to discliarge certain encumliranees on Eaghunatha 
fhe in’operty sold. The judgment of Bô dam and Bash yam '
Ayyangae, JJ.j in Doraisami Tevar v. Lakshmanan GheMy{ I), does ' ----
not support the respondent’s contention. The suit there was not Rahim anu 
to recover the amonnt whicli the vendee had promised to pay to 
the vendor’s creditor^ bulj to recover as dama.ges the amount for 
which the vendor had executed to his creditor®a promisaory-note 
on account of interest due to -him for a period of one year in 
consequence of the vendee not having* paid the amount immedi- 
ately. There can be no doubt that the vendor was entitled only 
to recover the consideration for the sale which the vendee failed 
to pay to the former’s creditor. He could not claim any further 
damages which he had not actually sustained, Tliangammai 
Nachiar v. Suhhammal{2), decided by Mooee and Sankaeaw Naie,
<JJ., was a similar case ; on the other hand in Gnpcila Aiyar 
V. Bamasi.vami Sastrigal{S) to which Sankaean Nair^ J., was a 
party, Doraswga Tevaf’ v. ATunachahim G'h,eiti[ )̂ was followed.
P u tti Narayanamurf Jii Ayyar v. Marimufhu PiUai(5) and Kmmar 
Nath BlviiUacharjHe v, Noho Ktimar Bhuttacharjee{Q), were suits 
for contribution and the plaintiffs right in such cases is un
doubtedly only to recover the defendant’s portion of tbe money 
actually paid by the plaintiff.

The case on which the learned vakil for the respondent 
mainly relied was Musammat Izmti-'un-Nissa, JBegam v. Kunwar 
Fertab Singh(l). But  ̂in our opinion, it affords him no help what
ever, There a mortga.gee in execution of a decree on bis mort
gage purchased the mortgagor’s equity of redemption subject 
to two prior moi’tgages stated to be for certain sums. It after
wards turned out that those mortgages were valueless. The 
mortgagor sued to recover from tbe morbgagee-purchaser the 
amount stated in the sale certificate as the value of those mort
gages. The Judicial Committee held that the claim was unsus
tainable. According to Their Lordships’ view what was sold was 
the equity of redemption of the mortgagor. The fact that it turned 
out to be more valuable than it wa  ̂ supposed to be at t ie  time of 
the auction sale could give no right of action to the mortgagor.

(1) (1904) 14 M.L J . ,  285. (2) (1906) 16 20.
(S) S.A. No. 13S of 1907 (imreported). (4) (laOO) I.L.h’., 23 Mad., 441.
(5) (1903)/I.L.R., 26 Mad., 323. (&) (1899) I.L.R., 26 Oalc., 241*

(7) (1909) L.R., 36 I.A ., 203 at p. 208.
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Saghunjuha They observed: ''On the sale of property subject to' encimi- 
S a d a g o p a .  Isrances the vendoivgets the price of his interest, whatever it may 

—  ' "be, whether the price he settled by private bargain or determined 
RahJmT ki) by public competicion, together with an indemnity ag-amst the 

inoumbrauces ali’ecting the land. The contract of indemnity 
may be express or'implied. If the purchaser covenauts with the 
Te rido r to pay thê  incnmbrances, it is still nothing more than 
a contract of indemnity. The"purchaser takes the property 
subject to the burthen attached to it. If the incumbrances 
turn out to be invalid, the vendor has nothing to complain of. 
He has iiot what he bargained for. His indemnity is complete. 
He camiot pick up the burthen of which the land is relieved and 
seize iS'as hi& own property/'

It is perfectly clear that the Judicial Conimittee was dealing 
with a case where a vendee pays a certain price for the equity of 
redemption and agrees to indemnify the vendor against the 
claims of the iucumbrance.s, and not one where he agrees to pay 
a certain sum of money for the land sold to him and undertakes 
to pay a portion thereof to incumbrancers. Their Lordships 
observe that in such a case an express promise to discharge in
cumbrances against which the purchaser covenants to indemnify 
the vendor, does not change the nature of the vendor’s right 
which is only to be indemnified a^yamst certain c]aims_, and not 
to have certain sums of money belonging to him paid to another.

For these reasons we are of opinion that the plaintiif is 
entitled to recover the amoniit which the defendant agreed 
to pay to third parties. Mr. Srinivasa Ay y an gar invites us to 
refer the question for decision to a Full Bench, contending that 
the cases of JJorawami Tevar v. Lahshmanany Ghett(l) and of 
Thangamtmi NacMar v. SuhhaTnmai{2), are in confiiot with 
Bofasinga Tevar v. Arunachalani ChetU{Q), and draws atten
tion to the observation of M i l l e r ,  in B u h la  N a id u  v. Bathula 
Bee Bee 8ahiha,{^)y that there is such confiiot. But we do not 
think for the rea&ons already mentioned by us that there is 
any real conflict of authority,and we must decline to accede to 
his request.

It is next contended that as the debts due to the plaintiffs 
creditors have been actually paid by the plaintiff’s brother andi

{1) (1904) 14 M.L,.I., 285. (2) (1906) 16 M .L J,, 20.
(3) (ISOO) 33 Mad., 441. (4) (1910) 8 M.L.T., 188.



as tliere is nothing’ to show that tlie brother could or wotikl e ĝhdnatha

proceed against the plaintiff onglitnot tjf he given  a decree. g.vTĵ oopA
It; is not clear to ns that tli© plaintiii\s brother -would not he ’

T • T • 1 ■ - I  1 - 1  Ab d u e .entitled to proceed against him. Assnmmg-, howeverj that he E a h i m  a n o

coLild not that does not effect the plaintiff’s right in the vie’v̂  we ,j,yyar"̂ JJ.
have expressed above.

We must finally refer to another contenticti of Mr̂  Srinivasa
Ayya,ngar, that the defendant*had difficulties in executing the
decrees >vhich -were assigned to him and that he could not he
held to be guilty of default in the payment of the money which
he agreed to pay. Tliere is in our opinion no substance in this
argument. The defendant's contract was to pay the consideration
for the assignment to the two persons referred to aiboye*ti,aid he
was bound to do so v^ithin a reasonable time. Moreover it was
lie himself who tried to repudiate the assignment on grounds
which were found to be unsustainable.

The plaintiff is entitled to a deeree for the sum of Rs. 1,S76
with interest at six per cent, from the date of plaint to this date
and further interest at the same rate. The defendant must pay
the plaintiff’s costs throughout.
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Before Mr. Justice Ay ling and Mr. Justice Spencer.

T. YENKATACHALA EEDDI ( P laintiff) ,  A ppeila .nt 1911.
July 21, 26  
and 27 a.nd 
Aiigufifc S.V.

T. RAiN'G-lAH REDDI and thr®e3 o th e r s  (D e fe n d a n ts  
N o b . 1 TO 4 ) ,  B esp o n d e itts .*

€ iv il Frocedure Code {Act V of 1908)j sch, II, para. 17--Agreement to refer 
to arbitration apmiding litigation', jinvatdyt not coming nmder—Order fiUng 
agreemc'tit—Appeal, inaintamnhility of—Givil Procedure Code {Act V  o/I908)j 
Order 23, rule S— Mere agreement is not &n-adjustment under.

A n  order oi a court filing an agreem ent to a rb itra te  presentefl by  the 
parties to a suit is a decree and is appealable as sucli btoh under tbe old Givil 
Procedure Code (Act XIV of 1882), as well asttrider seotion 104i (t?)of the new 
Code.

*  Civil Miscftllaneoiis Appeal No. 22 of 1910.


