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'APPELLATE.CIVIL.. 2a0on
Before Mr. Justice Abdur Bahim and Mr. Justice Sundara dyyar.

RAGHUNATHA OHARIAR (PraNtirr), APPELLANT,
.
SADAGOPA CHARIAR (Derexpeyt), Respoxpent *

Right of suit-—Transfer of property in consideration of transferee paying sums te
third paréies—Failure of transferee to pay in reasonable time—Right of trans-
feror to sue for sums irrespective of damuge.

A transfers his property to B in consideration of B agroeing to pay certain
sums to third persons. s :

4 isimsslf entitled to sue B for tho recovery of those sums as if they are
due to him in case of B’s fuilure to pay thoe third parsons within a reasenable
time ; and 4 is not in such a case bound to show that he was in any way
damnified by B's failure.

Dorasinge Tevar v. Arunachalam Chettd, [(1990) LL.R,, 23 Mad., 441], Runga-
nadham Pantulu v. Appale Naidw [C.M.A. No. 119 of 1908 (unreported)], and
Gopaln diayar v. |[Ramaswami Swstrigal [S.A. No. 133 of 1907 (unreported)),
followed. &

Siva Subramanie Mudaliar v. Gnanasambands Pandora Sannadhi [(1911)
21 M.L.J., 359), Chenchuramayya v. Subbevemayya [(1611) 9 M, L.T,, 797,
Doraisami Tevar v. Lakshmanan Chetty [(1904) 14 M.L.J., 285], Thangammas
Nachiar v. Subbammal [(1905) 16 M.L.J., 20], Puiti Naravenemurthy Ayyas
v, Marimuthy Pillai [(1903) 1.L.R., 26 Mad., 822], Kumar Nath Biuttacharjee
v, Nobo Eumar Bhuttacharjee [(1899) LL.R., 26 Cals, 2L1] and Musummut
Iseat-un-Nissa Begam v. Kumwar Perteb Singh [(1909) LR., 3G LA, 208],

distinguished,
Sulba Nuidy v, Bathula Bee Bee Sahiba [(1710) 8 M.L.T., 188], referred to,

Smooxp Arpean against the decree of F. D. P, Ouprisrp, the
Distriet Judge >f Tanjore, in Appeal No. 760 of 1908, presented
against the decres of K. 8. LaRsaMI NARAsAIYAR, the Distriet
Munsif of Valangiman, in Original Suit No. 212 of 1907,

The facts of this case are fully set oub in the judgment,

The Hon, Mr. P. 8. Sivaswams dyyar, Advocate-General,
and 1. Eanga Ramanujacharier for the appellant,

8. Srintvasa Ayyangar and N. R. K. Thathachariar for the
respondent. .

Jupaurnt.—In this cage the plaintiff instituted a suit for the
recovery from the defendant of a sum of money which the latter
had agreed to pay to two persons Alamelu Ammall and Srinivasa,

* Seoond Appeal No, 2388 of 1910,



VOL. XXXVI.] MADRAS SERIES. 349

Gopalachariar as consideration for the transfer to him by the Rag

plaiutift of two decrees in Original Suits Nosa61 and 62 of 1902
in the District Munsif’s Court of Valangiman. The plaintiff
alleged that the defendant failed to pay the amounts due to the
two persons named above ‘J,nd that he himself bad to pay them.
The contract of assmnment was dated 28th January 1904, and
this suit was instituted on the 16th July 1907.° The amount duse
to the said two persons was in fact paid by the plaintiff’s brother
and not by the plaintiff himself. The plaint alleged that the
plaintiff had made good the amount to his brother by some
adjustment with him. Both the Lower Courts have disbelieved
the adjustment and dismissed the suit holding that the plaintiff
has no cause of action to recover the amount 2s he has ndi yet
sustained any damage by the defendant’s breach of his contract.
The defendant also raised the coutention that the assigument of
the decrees in Original Suits Nos, 6] and 62 of 1902 was brought
about by fraud on the part of the plaintiff and that the considera-
tion of the assignment subsequently failed. But these questions
have now been set at rest and have not been argued before us.
The main contention in this appeal by the plaintiff is that the
natare of the plaintiff’s right against the defendant has heen
misanderstood and that the Lower Courts have wrongly pro-
ceeded on the footing that the defendant’s obligatiou under
the contract (Exhibit A) was to indemnify the plaintiff against
any claims by the two persons to whom he himself owed the debt,
which the defendant had agreed to discharge under the contract.
Mr. 8. Srinivasa Ayyangar who argued the case at great
length for the respondent (defendant) argued that the defend-
ant’s obligation was to pay the consideration for the assignment
to certain other persons than the plaintiff and that the plaintiff
had no right to claim the amount himself in variance of the
contract, and as he had not proved that he sustained any
actual damage by the defendant’s failure to perform the contract
in the manner stipulated no decree could be passed in the
plaintiff’s favour. If we understoods him aright, he also main-
tained that the plaintiff’s right was only to be indemnified
against his creditors’ claims, We are by no means sure that the
two contentions are not the same in substance though expressed
in different forgs. 1t is perfectly clear to us that 1he amount
mentioned in the contract was agreed upon as consideratien for
29-4
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Racruxstgse bhe assignment of the decrees in the defendant’s favour and the
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plaintiff is entitled to insist that the defendant should pay it
in some form or other. It is no doubt conceivable and possible
that an assignment of property may be made in’consideration
merely of the assignee agreeing to indemnify the assignor
against some clai m by a third party. ‘But this is not the natural
interpretation to®be placed where the value of the property
assigned is ascertained betweed the parties and the assignee is
directed to pay that value to a third party. Such a direction is
primd facie intendad for the benefit of the assignor. We think
it would have been perfectly open to the plaintiff in this case o
pay off his two creditors himself and 5 clain the puyment of
the consideration for the assignment direch to himself. Where
the assignee is himself interested in the payment being made to
a third party, there might he reason to hold that the assignor
could not alter the mode of payment prescribed by the assign-
ment deed. It may also be conceded that when on the faith of
the original direction the assignee has entered into direct rela-
tions with the third party and rendered himself liable to make the
payment to him the assignor could no longer require the assignee
to pay the consideration to himself. See Siva Subramania
Mudaliar v. Guanasambanda Pandara Sannadhi(1) to which one
of us was a party and Chenchuramayye v. Subbaramayya(2).
But these instances do not affect the general nature of the right

- possessed by a person who for a certain sum of money exocutes a

conveyance in favonr of another and agrees that the money should
he paid to the third persons. In the decision in Dorasinga
Tevar v. drunachalam Chetti(3), with which we agree, SuBrA-
MANIA AYTAR and Moors, JJ., held that where a person executes
a leage to another and the lessee agrees in consideration therect
to discharge the debt due by the lessor to a third person but
fails to do so within a reasonable time, the lessor is entitled to
recover the amount although he has not paid the debt himself.

The seme view was adopted in Ranganadham Pantulu v.
Appala Naidu(4),to which one of us was a party and in Daswant
Singhv. Syed Shah Ramjan Ali(8). Ttis alsoin accordance with

the rule in England where a vendee of property makes apromise in -

(1) (1911) 21 M.LJ., 359, (2) 1911) 9 MLL,T., 7.

(3) {1900) LLR., 23 Mad,, 441, (4) C.M.A. No. 119 of 1908 (unroported).
(5) (190) 6 C.L.J., 398,
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congideration of the sale to discharge certain encumbrances ou Rasmuvirma

the property sold. The judgment of Bogpam and Basavam
Avyawear, JJ., in Doraisams Tevar v. Lalkshmanan Chetty(1), does
not sup.port the respondent’s contention. The suit theve was not
to recover the amount which the vendee had promised to pay to
the vendor's creditor, but to recover as damages the amount for
which the vendor had executed to his creditorsa promissory-note
on account of interest due to him for a period of one year in
consequence of the vendee not having paid the amount immedi.
ately. There can be no doubt that the vendor was entitled only
to recover the consideration for the sale which the vendec failed
to pay to the former’s creditor. He could not claim any further
damages which he had not actually sustained. Thongammai
Nachiar v. Subbammal(2), decided by Moozt and SaNkarAN Na1R,
JJ., was a similur case; on the other hand in Gopula diyar
v. Ramaswami Sastrigal(8) to which Sawvkaran Nair, J.,, was a
party, Dorastuga Tevar v. drunachalam Chetti(4) was followed.
Puytti Narayonamurths dyyar v. Marimuthy Prllei(5) and Kwmar
Nath Bhuttacharjee v. Nobo Kumar Bhutiacharjee(8), were suifs
for contribution and the plaintiff’s right in such cases is un-
doubtedly only to recover the defendant’s portion of the money
actually paid by the plaintiff.

The case on which the learned vakil for the respondent
mainly relied was Musammat Izzatt-un-Nissn Begam v. Kunwar
Pertab Singh(7). But,in our opinion, it affords himno help what-
ever. There a mortgagee in execubion of a decree on his mort-
gage purchased the mortgagor’s equity of redemption- subject
. 10 two prior mortgages stated to be for certain sums, Tt after-
wards turned out that those mortgages were valueless. The
mortgagor sued to recover from the mortgagee-purchaser the
amount stated in the sale certificate as the value of those mort-
gages. The Judicial Committee held that the claim was unsus-
tainable. According to Their Lordships’ view what was sold was
the equity of redemption of the mortgagor. The fact that it turned
out to be more valuable than it wag supposed to be at the time of
the auction sale could give mo right of action to the mortgagor.

(1) (1904) 14 M.L.J., 285. (@) (1906) 16 M.L.J., 20.

(8) S.A. No, 133 of 1907 (wareported).  (4) (1900) LL.R,, 28 Mad., 441.
(5) (1903) fL.L.R., 26 Mad., 322. (6) (1899) L.L.R,, 26 Cale., 241.

(7) (1909) LR., 36 LA., 203 at p. 208,
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They observed: “On the sale of property sibject t¢ encum-~
brances the vendor, gets the price of his interest, whatever it may
be, whether the price be seftled by private bargain or de'tezrmined
by public competition, together with an indemnity agamst the
incumbrances affecting the land. The contract of indemnity
may be express or'implied. If the purBhaser covenants with the
vendor to pay the incumbrances, it is still nothing more than
a contract of indemnity. The'purchaser takes the property
subject to the burthen attached to it. If the incumbrances
turn out to be invalid, the vendor has mothing to complain of.
Ho has wot what he bargained for. His indemnity is complete.
He canuot pick up the burthen of which the land is relieved and
seize it as his own property.”’

It is perfectly clear that the Judicial Committee was dealing
with a case where a vendee pays a certain price for the equity of
redensption and agrees to indemnify the vendor against the
claims of the incumbrances, and not one where hie agrees to pay
a certain sum of money for the land sold to him and andertakes
to pay a portion thereof to imcumbrancers. Their Lordships
observe that in such a case an express promise to discharge in-
cumbrances against which the purchaser covenants to indemnify
the vendor, does not change the nature of the vendor’s vight
which is only to be indemnified against certain claims, and not
to have certain sums of money belonging to him paid to-another.

For these reasons we are of opinion that the plaintiff is
sutitled to recover the amount which the defendant agreed
to pay to third parfies. Mr. Srinivasa Ayyangar invites us o
vefer the question for decision to a Full Bench, contending that
the cases of Doraisami Tevar v. Lakshmanany Cheti(1) and of
Thengomanat Nechiar v. Subbammai(2), are in conflict with
Dorasinga Tevar v. Arunachalam Chetti(3), and draws atten-
tion to the observation of Mitier, J., in Subba Naidw v. Bathula
Bee Bec Sahiba(4), that there is such conflict. But we do not
think for the reasons already mentioned by us that there is
any real conflict of authority and we must decline to accede to
his request.

It is next contended that as the debts due to the plaintiff’s
creditors have been actually paid by the plaintifi’s brother and

".
(1) (1904) 14 M.L.J., 285, {2) (1908) 16 M.L.3,; 20.
(8) (1500) L.L.R., 23 Mad., 441. () (1010) 8 M.L.T., 189,
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as there is nothing to show that the brother conld or would Ricnovarua
proceed against him, the plaintiff ought not o be given a decree. g, op..
Ik is not clear to ns that the plaintiff’s brother would not be ‘A;r;ﬁ
entitled to proceed against him. Assuming, however, that he Ranm asn

counld not that does not effect the plaintiff’s right in the view we Asgfz?é%.
have expressed above. '
We must finally refer fio another contention of Mr. Srinivasa
Ayyangar, that the defendant-had difficulties in executing the
decrees which were assigned to him and that ke could not be
held to be guilty of default in the payment of the money which
he agreed to pay. There is in our opinion no substance in this
argument. The defendant’s contract was to pay the consideration
for the assignment to the two persons referred to above-und he
was bound to do so within a reasomable time. Moreover it was
he himself who tried to repudiate the assignment on grounds
which were found to be unsustainable.
The plaintiff is entitled to a deeree for the sum of Rs. 1,875
with interest at six per ceut. from the date of plaint to this date
and further interest at the same rate. The defendant must pay
the plaintif’s costs throughout.

APPELLATE CIVIL.

Before Mr. Justice Ayling and Mr. Justice Spencer.

T. VENKATACHALA REDDI (PrANTIFF), AreBLLANT, 5 1811,
uly 21, 26
v and}27 and
: Angust 3.

T. RANGIAH REDDI sxp THRER OTAERS (DEFENDANTS
Nos. 1 10 4), RegpoNDeNTs.*

Civil  Procedure Code (4ot V of 1908), sch, II, para. 17—Agreement o refer
to arbitration a pending litigation, gmivately, not coming wnder—Qrder filing
agrecment—Appeal, wmaintatuabil ity of—Civil Procedure Code (Act ¥ of 1908),
Ovder 28, 1ule 8-—Mere agreement is not &n. adjustment under.

An order of a court filing an agreement to arbitrate presented by the
parties to a snit is a decree and is appenlable as such even under the old Clivil
Procedure Code (Act XIV of 1882), as well as under sechion 104 (d)of the new

Code.

* Civil Migcellaneous Appeal No. 22 of 1910,




