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It appears, however, that the defendant No. 4, whose rights and
interests were thus sold, was only one of several co-sharers, and we
eannot decide in this case, and in the absence of his co-sharers,
what that share was. There are, thercfore, no sufficient grounds
for saying that appellant has even purchased rights in the tenure
to the extent of one-liulf, and it is therefore unnecessary to remand
the case for a decision as to the validity of the first defendant’s
alleged mortgnge and decree as against appellant,

We therefore dismiss the appeal with costs.

Appeal dismissed.

Bofore Alr. Justice Mitter, Qffy. Chicf Justice, and Mr. Juslicse Norris

JULLESSUR KOOER (Dzrexpant) o. UGGUR ROY Axp oTHERS
(PLAINTIFTS.)*

Hindu Law—Inheritance—Mitakshara—Sister—Male Gotraja  Sapindas—
Stridhan.

According to the Mitakshara law o sister is not in the line of heirs,
and is pot entitled to succeed in preference to male gotraja sapindas.
Nor does an estate inherited by a female become her stridban, Such
estate on her death goes to the heirs of the lust male beir, and not to the
heir of her separate property. :

Baboo Molesh Chunder Chowdhry and Baboo Gooru JDass
Banerjee for the appellant.

Buboo Kali Kissen Sen aund Baboo Golap Chunder Sirear for
the respondents.

Tag facts of this case sufficiently appear from the judgment
of the Court (Mrrrzr and Nonrm, JJ.) which was delivered
by )

Mrerer, J—~This suit relates to the estate left by ons Sheo
Prosad Roy, who died in Assar 1270 {June 1868). It is admitted
by the contending parties that on Sheo Prosad’s death his estate
devolved upon his widow, Sunder Kali Kooer, under the Mitak-
shara law of inheritance which governs the family, Sunder Kali

# Appeal from Original Deoree No. 33 of 1881,. againgt the desree of
Baboo Kali Prosono Mukerjee, Subordinate Judge of Sarun, dated the 6th
November 1880
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died in 1271, (1864) and the estate then devolved upon Komla Koger,
the mother of Sheo Prosad Roy. The dispute which led to the
institution of this snit arose on the death of Komla Kooer, which
took place on the 26th Assin 1286 (1lth October 1879). The
plaintiffs are the male trotl-\_]a. sapindas of Sheo Prosad, deso?‘nded
from his great grand-father, and the defendant, who is in posses-
sion of the estate in question, is his sister. The plaintills’ conten-
tion is, that under the Mitakshara law the sister is notin the
line of heirs at all. If this contention be correct then there
cannot be any question that the decree of the lower Court in
favor of the plaintiffs is correct.

It has been urged before us thatén sister is a sapinda; and that
as all sapindas inherit in order of propinquity, the defendant’s
clnim is superior to that of the plamtiffy’. As to the question
of propinguity it is unquestionable that the defendant is nearer
of kin than the plaintiffs. Therefore the question for decision
is whether under the Mitakshara law all sapindas (ineluding
fomales) are entitled to inherit. This question arose in the case
of Ananda Bibee v. Nownit Lall (1). T

Tor the reasons given at some length there, the conclusion to
which I cams was, that of the female sapindas only those that
are specified by name are heirs according to the Inheritarce
Law as administered in Bebar. It is unnecessary to repeat those
tensons again here. I shall consider here the arguments which
are peculiarly applicable to the case of a sister,

Then let us see how the question stands upon the Mitakshara
itself. The bheirship of the sister was sought to be established
on the authority of that treatise of Hindu Law in two ways:
lstly, it was contended upon an annotation of Balambhatta and’
Naoda Pundit that in para, 1, s 4, chap, II, the_ word
“ brethren” includes brothers and sisters in the same manner'in
which “parents’ have been explained to include father and. mother
in para. 2, s 8, chap, IL. With reference to this inter-
pretation all the otber commentators and writers of Nibandhus,
who are followers of the Mitakshara, differ from this opinion,
For example even Nilkantha, the author of Vyavaharmayakha,

(1) dnte, p. 815,
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who upholds the sister’s heirship upon another ground, controverts 1882
this opinion. Moreover, if we are to adopt this inferpretation as Jurrssvz
correct, we must give effect to it .to its full logigal consequences 3 Koomz
we-must then hold that the sisters and brothers would succeed Teqoz o,
simultaneously as joint heirs'to the estate of a deceased brother ; but

such a conclusion as this would be contrary to a well established

rule of Hindu law that has obtained in the province ,of Behar

for long series of years. The observations of the Judicial
Ocummlttee of the Privy Council made with reference to an argu-

ment based upon this contention may well be cited here:

% Again,” their Lordships observe, * were the argnments in favonr

of the construction which Mr. Piffard would put upon the
Mitakshara far stronger than they really are, their Lordships

would nevertheless have an insuperable ohjection, by a decision

founded on a new construction of the words of that treatise, to

run counter to that which appears to them to be the eurrent of

modarn anthority. To alter the law of succession as established

by a uniform eourse of decisions, or even by the dicta of received
treatisesy By some novel interpretation of the vague and often
conflicting texts of Hindu commentators would be most danger-

ous, ingtsmuch®s it would unsettle existing titles ’— Thakoorani
. Sahiba v. Mohun Lall (1}. The same contention was pressed in
Mussamut Guman Kumari v, Srikant Neogi (2), and the Court
overtiled it-in the following words: “That recognition” (viz.,
“the recogmition of the sister as heir) “is due to the commentators

(5., Balambbatta and Nanda Pundit),” and it is clear from

-the notes that all % other commentators were not of this opinion.”

This cbtitention must therefore fail. '

. The otheér-ar, crument in favour of the sister’s succession is based
upon the following passage of the Mitakshara: “ If there be not
even brother’s sons, gotrajas share the estate,”” para. 1, s. 5,
chap, II. Then in para. 8 it is laid down: “ On failure. of
the paternal grand-mother, saman—gotraja-sapiﬁdué, viz., thé -
paterdal grand-father and the rest inherit the estate.”” It has
been contended that a sister is a gotraja-sapinde, and is therefore
entitled to inherit under fhe text set forth above; but itis olear

(1) 11 Moore’s T A, 886 at p. 408. 2) 2 Sev., 460. ‘
44 -
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from these two texts that the author of the Mitakshara intended
ignate the same class of persons by the two expressions, viz.,
“gotraja-sapindas™ and “ saman gotraja-sapindas” used in paras.

Ucaun Rov. 1 and 8 respectively. Therefore the author of the Mitakshara used

the word ¢ gotraja-sapindas® not in the sense “of born in the same
gotra,” but in that of “belonging to the samo gotra.” A sister
after marriage leaves the gotra of her father aud consequently of
her brother, and acquires that of her husband. Therefore a
married sister does not come within the olass designated by the
expression “ gotraja-sapindas® as used in the Mitakshara, This
view of thése passages of the Mitakshara is also taken by West
and Biihler in their treatise on the Hindu law of inheritance and
partition at page 180. They say: “The substitution of ¢ saman-.
gotrajn’ for ‘gotraja’ as well as the employment of ‘bhinna-gotrs’
to designate the opposite of the term, both show that Vijnatesvara
took ¢ gotraja * in the sense of ¢ belonging to the same family.””” -
If the term has this meaning it would follow that.no  married
‘daughters of ascendants, descendants or collaterals, can inherit
under the text which prescribes the succession of the gotrajas.
For the daughters by their marriage pass into another family or,
as the Hindu lawyers say in their expressive langtiage, are born
again in the family of their husbands. But it seems improbable
that oven unmmried daughters of gotraja-sapindas eau inherit
under the text mentioned (a). For, though they belong to their
father’s gotra up to the time of marriage, they must leave it,
under the Hindu law, before the age of puberty, and consequently
by their succeeding to the estate of sapindas belonging to *their
fathers’ families, the object of the law, in placmg sagotra~
sapindas before ‘the bhinna-gotra-sapindas, wiz., the protection
of the family property, would be defeated, since such property,
through them, would pass into their hushands’ families. It. seems’
therefore more .in harmony with the principles on which the
Joctrines of the -Mitakshara are based to exclude even unmarried.
daughters of gotrajas,

For these reasons it seems o me clear that the sxster is not in’
the line of heirs aceoxdmu to the Mitakshara law.

The learned pleader for the appellant further relied upon a
passage to be found in the Virmitrodaya at P 216; bat il has
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nothing to do with the general question of the right of inkeritance 1882
of the sister. The passage in question relates only to the subject Jurrssum
of succession to reunited property. The author of Virmitiodaya, KO'?DR :
as already shewn in the case referred to before, is of opinioun that Useur Ror.
of the female supindas only those that are specified by name are
heirs. I am, therefore, of opinion that both these contentions
are unsound. ,

It has beeu urged in the next place that, supposing the defendant
is not entitled tosucceed as the heiress of her brother, still there is
not the slightest doubt that she is entitled to inherit to the stridhan
left by her motber ; that according to the Mitakshara law the estate
of Sheo Prosad became the stridhan of his mother, becaunse she
acquired it by right of inheritance. It has been further nrged that
according to the Mitakshara law an estate acquired by a female,
throngh thie right of inheritance, becomes ber stridban. It is
trae that there is some foundation for this contentiou, but the
question has been set at rest by the Privy Council decision
in Chotay Lall v. Chunnoo Lall (1). This decision is based upom
a uniform current of decided cases, some of which are noted
below : Keerut Singh v. Koolakul Singh (2); Gollecior of
Masulipatam v. Cavaly Venkata Narain Apah (3); Mussamut
Thakoor Deyhee v. Rai Baluk Ram (4) ; Bhugwandeen Doobey v.
Myna Baee (5); Mussamut Bijya Dibeh v. Mussamut Unnopoorna
Dibek (8) ; Rughobur Suhace v. Tulashee Kowur (7); Punchanund
Ojhak v. Lalshan Misser (8); Narsappa Lingappa v. Sakharam
- Kvishna (9); P. Bachiraju v. Venkatappadu (10) ; Sengalamatham-
mal v. Valoynde Mudali (11); and Kattama Nachiar v. Dora
Singa Tevar (12).

According to these cases an estate inherited by a female does
Inot become her stridhan, and on her death goes to the heir of the
last male Leir and not to the Leirs of her separate property. This
appeal therefore fails on all points. We accordingly dismiss it
_with costs. ' _

Appeal dismissed.

1) I. L. R., 4 Cale., 744: 8 C. L. R,, 466. (7) 8. D. A,,, 1847, p. 87.
Eﬂ; 9 Moore's I A, 831, (8) 8 W. R.. 140.
(3) 8 Moores L A., 529, (9) 6 Bom. M. C, A.C., 215
(4) 11 Moore’s L. A 139. (10) ‘EIMM. H, C, 402,

(6) 1d , 487, (11) 3Mad. H. C, 812
6, l Sel. -RRep., 162, (12) 6 Mad. H. C, 810
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Before My, Justice MeDonell and Mr. Justice Toltenham.

_Marchl4. pown MAHOMED (JupcMent-pEsror) v, MAHOMED MABOOD

BUX anp ormenrs {DECREE-HOLDERS.)¥
Limitation Aot (XV of 1817), 2 19, and Seh. II, 4rt. 179—Ezscution of
Decree, 4pplication Jor— dcknowledgment in writing.

The mere payment of & Court-fee in conneetion with execution proceed-
ings, With a view to obtain leave fo bid for property then up for sale in
execution of a decree, does not constitube ** the taking of some step in aid
of execution” within the meaning of Act. 179, Sch. II of the Limitation
Act (Aet XV of 1877), so as to prevent the execution of the decree being
barred within three years from the date of suoh payment.

An application for the exeeution of a deoree is an application in respect
of a“right” within the meaning of s. 19, Aet XV of 1877, aud a petition
made by a judgment-debtor, and signed by his vakeel, praying for additional
time for payment of the amount of a decree, constitutes an “acknowledg-
ment of liability” within the meaning of that seotion, and & now period of
Jimitation should he computed from the date of such petition in order to
aseertain whether the execution of the decrae is barred or not uuder the
provisions of Art. 179, Sch. II of the Limitation Aot.

Bamhkit Rai v. Saigur Roi(l); and Ram Coomar Kur v, Jakur Al (2)
followed. *

Tag sole question jn this case was, whether the execution of a
decree, dated the 26th August 1878, was barred by limitation or
not.  The application for execution, out of which this appesl arose,
was dated the 26th Janaary 1882, and the jndgment-debtor con-
tended that it was barred by limitation, a8 having been made
more than three years after any previous application to the Courtto
take some step in aid of execution of the decree within the meaning
of Art,'179, Sch. I of the Limitation Aet (Act XV of 1877).

The fucts, as admitted by both sides, were ns follows :—- _

The first application for execntion was filed on the 7th N ovem-
her 1878, and on -the 22nd Febroary 1879 the decree-holders paid
a fee o.f Rs, 2 into .Gourt, in connection with those execution
proceedings, with a view to obtain leave to bid for some property
then up for sale, '

# Appeal from Original Order No. 821 of 1882 against the order of Colonel

B, W. D. Morton, B8.C.,, Subordinate Judge of Julpigoores, dated 20th

August 1882,

(M L LR, 8 All;, 247. @ I L. R, 8 Cale, 718,
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In the lower Court the decres-holders relied on that proceeding
as sufficient to withdraw the case from the operation of Art, 179
of the Limitation Act, and the Court adopted that view and dis-
allowed the judgment-debtor’s objection.

The latter accordingly appealed, and at the hearing of the
appenl the decree-holders contended, in addition, that, inasmueh
as 2 petition was filed by the judgment-debtor on the 21st Feh-
ruary 1879, and signed by his vakeel, praying for additional time
to be granted him in whieh to pay the amonnt of the decree,
under 8. 19 of tbe Limitation Act, a fresh period commenced to
run from that date, and consequently that they were entitled to the
order for execution asked for.

Moonshi Serajul Zslam appeaved on behalf of the appellant.

Baboo Gooroo Dass Bangrjea for the respondents.

The judgment of the Court (MoDonerL and TorrexEam, JJ.)
was delivered by

TorrangaM, J.—The question for decision in this appeal is, .

whether an application made on the 26th of January ' 1882 for:
the execution of a deoree, dated the 26th of August 1878, is
barred by limitition. The judgment-debtor, appellant, contends
that it is barred, as having heen made more than three years
after any previous application to the Court to take some step in
aid of execution uf the decree within the meaning of Art. 179
of the Schedule to the Limitation Act.

"It appears that execution proceedings ‘were going ou in Feb-
ruary 1879, and the decree-holders on the 22ud of that month
paid a Court-fee of Rs. 2 into Court, in connection with those
proceedings. The lower Court has held that this act of the
decree-holders was practically snch an application as comes within
the meaning of Art. 179, and that thus the decree is saved
from limitation,

" We think that this opinion is not sustainable, for it seems to
us clear that the decree-holders did not on that occasion ask the
Court to take any step in aid of the execution. It is said that
their ohject was to obtain leave fo bid for some property then up
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for sale, but such an application would not, in our opinion, give
a fresh starting point. 'We are aware that very liberal construe-
tions in favor of decree-holders have been put upon Art. 179 by
other High Courts in India, but we cannot in this case adopt the
interpretation of the Subordinate Judge.

Yet we think that we may upon other grounds support his
decision that the decree is not barved. ILast of all the several
points laid before us by the respondent’s vakeel was one which
is supported by the authority both of law and precedent. Section
19 of the Limitation Act provides for a new period of li mitation
from the date of signing any written acknowledgment in respect
of a right claimed agaiast the party signing.

A Division Bench of this Court has held, in the case of Ram
Coomar Kur v. Jokur Ali (1), that a petition made by a jndg-
ment-debtor, and signed by his vakeel, praying for additional
time for payment of the amount of  decree, does constitute such
an acknowledgment as is mentioned in 8. 19; and that an appli-
cation for execution of a decree is an application in respect of
“a right” within the meaning of that section. '

There is a decision of the Full Bench of the High Court of
Allshabad to the same effect : see Ramiit Rai v, Salgur Rai (2).
In the present case we find that thero was a petition of this kind
filed by the judgment-debtor on the 21st February 1879, and
signed by his vakeel. Following the precedents above cited, we
hold that the present application, made within three years of that
one, is in time.

We accordingly dismiss the appeal, but under the circum-
siances we make no order as to costs.

Appeal dismissed.

(1) I L.R. 8 Calc, 716.
(2) L L. R. 8 All, 247,



