
APPELLATE CkIMINAL.

Before Mr' Justice Sundara Ayyar a'ud Mr. JuatAce Phillips.

In re M U T H L\. akd s ix  othSes (Accused 1911.
If os. 2, 5, 8, 9,10 AMD 12 iM M1SCELLANE01J& Case Ko. S-1 ,

0]? 1910), PETmosEKS IN Criminal Rutision Case -------------
Ifo. 6VS OF 1910,

ilA EUTH A MOOPAN a k b  t w o  o t h e k s  ( A c c u s e d  Nos. 3, 6 
a in d  7 Hs' j\J:,scEiLA i;K O U S C a s e  j \ 'o .  34 01’ 1910),

PiiTiTioi\Er.s CiinuKAL R b v is io k  C ase  

Ko. 679 OP 1910,
AND

RATNASAMT MOOPAN ( f o u r t h  Agcused is  
M is g e l l a > ? e o i i s  C a s e  N o .  3 - i o i '  1 9 1 0 ) ,

PEi’moN'EK JK CrimiiN'al EfiivisroK Case 
No.  680 op  1910.-

Criminal Procedure Code (̂ -IciS  ̂ of ISOw), wee. 307—Seri^ritij ti‘ keep tiiP. 2',i^ace~r 
tS'ecii’oTi 4O3 — Autvofois acquit— Section 495, ■inf],<Iraiml from frosecution, 
section inajiplicahlc to security proceeditig.f—No conviction or acquiltal umler 
section 107— Seciions 112, 117, U S, 119, 25B— Section 145, order wilder, no 
bar to ordtr under section 107 oil same facts^

A  preliiniixary cliarge-sliec’t n nrler section 107, Criminal P r o e e d a i’e  Code, i,ras 

TOfchdrawn by the poJico bof'We the parfcios nientiouod tf'.ert!iii wtTe ordei-ed to 
appear. The. M agistrate endorsed the eiiargo-sheefc to the c'ffecfc tlifii tlie at’cuscd 
w o r e  acqnitted. A  -j'resH charge under the sa m e section wa.*3 siibsGqacntly brought 
by the p'llice against cortain o f  the s a m e  persons who had h e e n  previously 
charge-sheeted.

Held, th a t tiie withdraw al of the first charge-sheet was no bar to proceedings 
xmder the second,

“ N either an order of discharge uor of acqnittal can properly be made in a 
case '\\'hore the accufsed has not been directed to appe.'ir a t  all.”

Section 495, Criiniual Proeednre Code, is not applicable to .seciirity proceedings.
An order pa.ssed Ijy a Magistrate under 6ection 14o, Criniinal Prot;ednre Code, 

is no bar to the gume. M agistrate binding over the aanie parties on the same 
facts nnder acction lOTj .Criminul Procedure Co'de.

P etitions under sections 435 and 489 of the Code of Oriminal 
Procedure (Act V of 189S) praying tlie H igli Caiirt to revise 
tiie order of T. Vijayabaghavachary, tlie First-class Sub- 
Divisional Magistrate o£ Timjore, in MiscellaiieoDS Case No. 34 
o£ 19l0j tlated ilae Vfcli Noveml^er 1910.
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* Criminal Revision Cases Ifos. 678 to 680 of 1910 (Crinainal Hev-isioh, 
I’etitions Nos. 566 to  568 of 1910).



In re Tlie facts of this^case are set out in tlie followitig- Order.
Mvtbia • fpjjg Hoii^ble Mr. T. Bichmond and T. Ananiachariar for tlie

petitionersin Oriminal Revision Gases Nos. 678 and .679 of 1910,
0. ¥arasimlia.cJhariar for the petitioner in Criniinvil Revision 

Case No. 680 of 1910.
P. E. Grant foj the Public Prosecutor on behalf of the 

Governraent.
ScjNDABA Okdee.—These a,re applications asking this Court to set

aside the order of the Sub-Divisional Magistrate of Taiijore, 
PHiiiiiPs, JJ. directing the petitioners under section 107  ̂ Criminal Procednre 

Oode  ̂ to give security to keep the peace for one year. One 
Seethdakshnai Ammalj against whom also proceeding's were 
taken under section 107 along with petitioners but against 
whom the Magistrate did not think it necessary to pass an order 
directing her fco keep the peace, is the owner of the Kapistalam 
Estate in the district of Tanjore. She executed a lease of ten. 
T illages belonging to her in the year 1903 in favour ol"' one 
Swaminatha Moopanar for a period of ten yeais. Shê , howeveri 
cancelled the lease in February 1910 and attempted to take 
possession of the villages. Swaminatha Moopanar resisted the 
attempt. This led to an order being passed against Seetha- 
lakshmi A m m al under section 144 of the Ox’im iiia l Procedure Code 
restraining her from taking forcible possession of the properties. 
Proceedings were also initiated under sections 14i:i and 107, 
Criminal Procedure Code. The preliminary order nnder section 
145  ̂ Oriminal Prooedare Oode  ̂ was passed on 10th August 1910 
and the final order declaring the lessee Swarainatlin. Moopanar 
fco be in possession and restraining Sser-halnkahrai Aranial and 
two others from interfering with his possession until the establish­
ment of their rights in a civil suit was passed on 1st September 
1910. A pi“elim.inary charge-sheet was laid by the police under 
section 107, Criminal Procedure Oode  ̂on 25rh July 1910 against 
the present petitioners and Seethalakshmi Ammal and a number 
of other persons. But the police wished to withdraw it in order 
that they might present a, fresh charge-sheet against some only 
of those included in it. The Magistrate permitted the with» 
drawal and endorsed on the charge-sheet that the accused were 
acquitted. A second charge-sheet giving rise 4'0 the preseilt 
proceedings was laid by the police aga,inst the petitioners and 
Seethalakshmi Ammal and another person on the 2 Srd Aiigusfc
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1910. The Magistrate-’s final order directing tlie peiiifcioners to 
give seoarity is ated 7tli JSToverD|)er 1910. Objection was taken Moobai;.
before the Magistrate to the passing of an order directing the 
accused to give security under section 107  ̂ Criminal Procedure Atyab

Code  ̂ when an order had already been passed under section PHiT.i,TPa,JJ. 
145, Criminal Procedure t^ode. But he did not codsider thut 
the objection should prevail. He observes " ^ consider that in 
the interest of the public peace it is necessary to take security, 
Swaminatha Moopanar is in possession and the accused labour 
under the great temptation to dispossess him by violent means as 
a civil remedy means time and trouble and meanwliiie he Avill 
be making his profits. Their acts* in the" post do not warrant 
the belief that they will have recourse only to pea,ceful means to 
gain their e n d . B u t  he did not consider it necessary 1,0 pass 
any order for security against the principal party iu the case  ̂
Seetbalakshtni • Annual, who wanted to regain possession of the 
property leased by her to Swaminatlia Moopanar.

It is first argned in revision that as an order was first passed 
by the Magistrate on tlie 25th July acquitting' the present 
petitioners in proceedings taken under tke same section and on 
the same facts as the present proceedings it was not open to the 
Magistrate to reopen the ma,tter on the same allegations and 
that the order is therefore illegal, and reliance is placed on the 
provisions of sections 408 and 495, Criminal Procedure Code.
W e do not think these sections can be held to bar the present 
proceedings. Nothing had been done with reference to the 
previous charge-sheet beyond the lodging of the information 
before the Magistrate. No process was issued against those 
who were mentioned as the accused in the case. No proceedings 
could therefore be said to have been pending against the present 
petitioners or any other persous. The Magistrate's action in 
making the endorsement that they were acquitted was absolutely 
tinwarranted by any section of the Criminal Procedure Code 
and was quite irregular. In fact th e expression acquitted was 

; quite unniea.ning when thei*e were no accused persons present 
in Court or had been served with any process for appearance.
Section 495 has no application to the case, It applies only 
where the proceedings could end in an acquittal or discharge of 
the accused. \  proceeding under section 107, Criminal Proce­
dure Code, does not terminate in either of these ways. No
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In  rc doubt section 117 enacts that the enquiry in such cases shall be
Moof'n ™acle as nearly as may be practicable in the manner presGvibed

----  for conducting trials and recording evidence in summons cases,
A y y a t .  But the filial order to be passed is expressly pw m ded for in 

section  Ilf), Criminal Procedure Code, which lays down that 
on an enquiry under section 117; it is not proved that it ia 

necessary for keeping the peace . . . that the person in
respect of whom the enquiry is made, should eseoute a boiid^ 
the Magistrate shall make an entry on the record to that eii'ectj 
and, if such person is in custody only for the purposes of the- 
enquiry, shall release him or if such person is not in custody,shall 
discharge him/^ Section 1 IS, Criminal Procedure Code, shows 
that if the finding' is against the accused no order is to bepsissed 
convicting* him. The order should be one directing him to 
execute a bond. If  on the other hand the finding is in his 
favour, section 119 shows an entry is to be m ade'on the record 
that it is not necessary that he should execute a bond aiul if h© 
is in custody he should be released •, if he is not in  custody he 
should be discharged. In  Velu Tayi Ammal v. Ghidamharaveln 

Filla%{\), M ille r, J., points out that the expression discharged in 
section 119, Criminal Procedure Code, means merely discharged 
from cnstody and is not used iu the technical sense of discharged 
(as opposed to acquitted) from an offence as used in section 253^ 
Criminal Procedure Code, No charge has to be framed against 
the accused in security proceedings which comnieiioe with tho 
making of an order under secfeion 112, Criminal Procedure 
Code, by the Magistrate “ setting forth the substance of the 
information received, the amount of the bond to he execntedf 

the term for which it is to be in force, and the number, charac­
ter and class of sureties (if any) required/^ Wo have not here 
therefore a case where the framing of a charge is Gontempla,ted 
at all or as the result of the proceedings an order either of 
discharge or acquittal is to be passed against any one. I t  may 
be noted that even the word “ accused’̂  is not used by the legis* 
latnre with reference to secsurity proceedings though the word 
is a convenient one and may not inappropriately be made use of 
for some purposes^ bat aspoini;ed out by M illeb, J ,, the  use of 
the word requires caution. That learned Judge held in Velu
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Tayi Ammal y . Ghidambaravelu F illa((i) tlia,t section 437  ̂Criminal re
Procedure Code, -whicli empowers th.e High €onrt or a Sessions
Jndare to direct a further enqfuiry to be made wliere'aii accused --------

T T _ SU NDA EA
person lias been discnargecl does nob apply to orders passed attab

nnder tlie seonrity sections. Tlie same view tv as taken by tlie jj
Oalcatfca Higii Court in Queen Empress v. Iman Monial{%), A  
different view has no doubt been entertained *by tlie Allaliabad 
Higli CoTirt—see Queen EJmpress v. M utam ddi Ijal{Z) and 
Brnperor v. Fyaz-ud~din{Ai). But witli all deference it appears 
to us that the lea.rned Judges of the Allahabad High Court have 
not given due weight to the express provisions of the sections o£ 
the Criminal Procedure Oode  ̂prescribing what orders i^hould be 
passed in security proceedings. While we are of opinion that 
section 495, Criminal Procedure OodSj is not applicable to 
security proceedings (section 403, Criminal Procedure Code  ̂
stands on the same footing), we are not to be understood as 
countenancing the idea that it would he right to vex a party 
repeatedlj' witli proceedings under those sections on. the same  ̂
facts as formed the foundation for previous proceedings when 
those facts wei’e found insufficient to justify an order for 
aecurity. The general principles of justice would be against sanc­
tioning such a course. In JUmperor v. Fyaz-.ud-(Lmi4*)  ̂ Ungs',
J ,, held that such a procedure would not be illegal though the 
/learned Judge a d d e d I  wish to guard myself against being 
understood to hold that I consider that such proceedings should 
be instituted lightly; or that a Magistrate should not entor npon 
them without very great care and caution,-’̂  However that may 
be it iippears to us to be clear tha t neither an order of discharge 
nor of acquittal could properly be made in a case where the 
accused has not been directed to appear at all. The provisions 
regulating trials and enquiries all confcernplate the appearance of 
the accused as essential for the commencement of tlie proceed­
ings. See sections 242 and 252 when the accused appears or 
is brought before the Magistrate section 208 (I) the Magistrate 
shall “ when the accused appears or»is brought before him, etc,’’, 
section’ 271 when the Courtis ready to oommence the trial the 
accused shall appear or be brought before it, etc."’̂  Attention was 
drawn to the teruas of section 248 “ If a complain ant, at any time
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I'ii Tc before the Jinal order is passed in any case under this Cliapfcer, 
satisfies the M agistrate that there are sufficient grounds for

M o OI'AN^ °  _ n - a r  • . I
----  permitting- him to withdraw liis complaint, tlie M agistrate may

permit him to withdraw the samej and shall tliereiipon acquit 
„  t t  the accused.-'" But it  is clear to our minds that tlie language a t

any time before any final order is passed does not apply to a 
time before the acrcnsed, has been ordered to appear inasinucli as 
section 242, Criminal Procedure Oode  ̂ applicable to the trial of 
summons cases says, as already pointed out, that “ when the 
accused appears or is brought before the Magistrate^ the p a rti­
culars of the offence of which he is accused shall be stated to him, 
and he shall be asked if he has any cause to show why he shoidd 
not b*̂0 convicted/^ We must hold that the order of the Sub~ 
Divisional Magistrate, dated 9th August 1910, on the'firBt charge- 
sheet that the present petitioners were acquitted must be treated 
as uuvueaning and cannot bo availed of by persons against whom 
no process had been issued. In  fact the accused do not seetn to 
have been aware of this order at first and did not plead it in bar 
to the present pi-oceedings. The next contention urged in 
support of the petitions is that as an order had been already 
passed on 1st September 1910 under section 145  ̂ Criminal Pro- 
<;edure Gode^ a further order under section 107, Criminal Pro­
cedure Code, is illegal. W e have no doubt th a t although the 
reason for apprehending a breach of the peatie may be a dispute 
relating to the possession of immoveable property which would 
be appropriate for the initiation of proceedings under section 145^ 
Criminal Procodare Code^ there can be no legal objection to 
proceeding being taken under section 107. See Bindama Naih 

V. Zamindar of Kada'i)ur{l] and Sheoraj Boy v. Chatter lioy{2), 
/ In  such cases the Magistrate is bound if moved for the purpose 

to take sfceps under section 145 while it is optional with him to 
proceed under section 107. Where it is considered desirable to 
move under section 107 it may sometimes work nnjustice if only 
one of the opposing parties is directed to give security to keep 
the peace. See In the matte)' of the petition of Flcram Sing];i{d)f 
the object of both sections 145 and 107 is to prevent breach 
of the peace. An order under section 145 would often be 
more effective ths-i.n one under wsection 107 only, as the former
■----- —----------------------- ---- ----------:----------------------- ----------------- r__.__ ............:....... ' ..
(1) (1884) 2 'Weir’s Qriminal Rulings, 50. (2) (1905) 32 Oalo., 966.

(3) (1899) 3 O.W.N., 297.

320 THE INDIAN LAW REPORTS. XXXVI.



TOL. XXXVI.] MADRAS SERIES. 321

order would be o£ more value by qaieting the dispute about; j„, i-e
Mu m i

M OOPAN.
possession, till a Civil Coui’t prononnces upon l̂ie merits of the Mumia

titles of the combatants. Afc the same time It \vould not be right 
to lay down that ib might not be sometimes necessary to take Aytab 
seourity from one of the opposiog factions even after tlie passing jj
of an order under section 145 where the Magistrate is satisfied 
that notwithstanding such aa order, they are lively to take the 
law into their own hands. We are not therefore prepared to 
say that the order of the Sub-Divisional Magistrate in this case 
was passed without jurisdiction on the ground that he had already 
•decided the dispute about possession under section 145 and 
restrained Seerhalakshmi Anmial and her adherents from 
disturbing the possession of Swaminatha Moopanar. He Vas 
■satisfied that in this case the preservation of the public peace 
required that an order under section 107 shouki also be passed.
There is evidence against all the petitioners that they took part 
in the attempt to create a disfcm-bance on the 27th June. W e do 
not feel called upon to interfere with the order in revision. We 
dismiss the petitions.

APPELLATE, CRIMINAL.

Before S ir  E alfh  Sillery Benson^ the Officiathig Gliief Justice, 
and Mr. Justice Sanharan Nair.

THE SESSIONS JUDGE OP COIMBATORE, Petitionjsr, geptembet
V.

IMMUDI KUM AR4 KANGAFA MAIS^TRADITAR
Alv[D SIX O TH ERS ( A o CUBED),  R e SPONDRWt S.*

•Cvi'minul Procedure Code (Act X IV  of 1898), sees. 308, svh-sec. (1) and (3),— 
WttneKseb-, rcfuf<al of Magistrate to suimnon, before coinrnitweni—Mugistrate*s 
discretion.

A  M agistrate liaa a discretion for reasons to  be recorded by Mm to  refuse 
to  KTimmcm witnsssea tm der aeotion 208, Crirm-nal Procedure Code (Act XIV of 
1898) prior to his m aking a commitmenfc.

Bub-section (1), section 208, Criminal Pi'ocedure Code, contem plates the 
production of Rvideuce by the proseoiitipn or by tlie accused w ithout th e  aid 

•of the  M agistrate. Bub-eectlon (3) coiiten'iplates tb e  in tervpution  of the

* CriDiiiial Miec«llan.ao'ua Petition No. 305 of

16 and 18.


