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acquisition, and any other facts that may throwlight on the source
of the money usel for the acquisition. In this case the lower
Court has fonnd on a consideration of the evidence on record
that the property in question belonged to the deceased Sanknnni,
On this view it is unvecessary to copsider the second question
argued by Mr. Rosario whether the finding against his clients
that their title ¢ particular items of property is res judicata is
correct or not.  Tie third point urged is thab with respect to the
title of Sankunni to the properiies begueathed by him to the
defendants 16 is res judicata in their favour in consequence of
the decision in Original Suit No. 6 of 1894, on the file of the
Subordinate Court, Calicut. The appellate judgment, however,
decided the case without adjudicating on that question, and the
matter cannot therefore be regarded as res judicals. This
Second A.ppeal mush be dismisged with costs.

APPELLATE CRIMINAL.
Before Mr. Justice Sundara dyyir and Mr. Justics dyling.
Inre K. GANAPATHI BHATTA (Accosen), Perrrrover.#

COriminal  Procedure Code (Act Fof 1808), sec, 403 (1), — Antrofois acguit—
ses. 340 (4), seops of—Sanstion €)1 prawent?, see. 193 — Indian Penal Code
(At XLV of 1860), secs. 182 and 211.

Sinction was obtained by the complainans to prosesute ths accused for an |
offence under section 211, Indian Penal Code. Accused was tried and convicted '
but the canvichion wag giashed by the High Ciurs in rovision on the gronnl
that the acznsad had oot committed an offance anisr that section but under
section 182, Indian Ponal Cole, for which no zanetion had besn granted. Com ~
plainant thereupon ohtoined sanction fo prosecuts the accused uuder sece
tipn 182, Indian Ponal Onde. Oun accused pleading in bar of prosssubion
section 408 (1), Criminal Prazed1re Jode, the Migistrats ovarruled the objection
"and his order was confirmed by the Court of Session, Accused pstitioned the
High Court. )

Held, that ths prosecution wag barred by saction 403 (1), Criminal Procedurs

Code. :

HAd furt’izr that s33tion 403 (:L) rafarg 1 G caarsdtor and stibuy of the
tribunal when it refers to competency to try an offenss aud that o sanction und;:"'
seetion 195, Criminal Procedare O .de, i not a condition of the oampetency of
the tribunal but only a eoundition precadaat for tho institation of procoelings,

¥ Oriminal Ravisien Cuws N 512 of 1310 (Crimina! Ravision Pabitira
No. 413 of (910),
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Prurrions uunder sections 435 and 489 of the Criminal Pro-
gednre Code {(Act V of 1898), praying the Hiah Conrt to revise
the order of P. A. Boory, the Sessions Judge of the South
Canara Division, dated the 24th Angust 1010, in Criminal Mis-
cellaneous Petition No. 18 of 1910, confirming the arder of
B. Krisarava the Stationary Secoud.class Magislmte of Puttur
in Calendar Case No. 190 of 191C an his file.

The facts necessary for the report of this case are seb out
in the fullowing Order.

J. L. RBorario, K. P. Madhave Row and K. P, Lak<hman Row
for the petitioner.

Dr. 8. Swaminathan for the Puablic Prosecutor on behalf of
the Crown.

Onxprr.—This is an application asking this Court to revise
an order of the Second-class Magistrate of Puttur disallowing a
preliminary objection of the accused to his prosecution for an
offence under section 182 of the Indian Penal Code and the
order of the Sessions Judge of South Canara refusing to
recorpmend to this Court the quashing of that order.

The facts necessary for the disposal of this petition are
‘briefly as follows :—

On the 5th February 1907 the accused made a complaint
10 the Police that certain articles had been stolen from his house.

‘On the 11th Februnary the Police made an enquiry in conse-

quence and at that enquiry the accused repeated his complaint
and said that he suspected the complainant as the person who
commitied the theft. It was found that no theft took place ab
all in the accused’s house and that his complaint was false. ‘The
complainant then made a complaint in which he alleged that the
information laid Ly the accused on the 5th February and on the
11th February 1907 was false. The case was triad by the Deputy
Magistrate of Putbur and a charge was framed against the accused
mnder section 211 of the Indian Penal Code in that he instituted a
false charge of theft againét the complainant on the 11th
February 1907. He was convicted of the offence and the

conviction was affirmed by the Sessions Court but it was seb:

aside by this Court in Criminal Revision Case No. 405 of 1909.
This Conrt obsczx‘ved “Poth Courts have fonnd that there was
m0 theft and we assume that that finding is correct and that the

i nformation given to the Police was false to the knowledge of
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the accused, that is to say, that he knowing that no theft had
been committed stated that he suspected two men who were his.
eneinies. This would clearly amount fo an offence under seo~
tion 182, Tndian Penal Code, but in our opinion the accused has.
made no charge against the complainant within the meaning of
section 211, Indian Penal Code.”

It chould be stated that before the presentation of the
present complaint the complainant had applied to the Superin-
tendent of Police for sanction to prosecute the accused for an
offence under section 182, Indian Penal Code, but it was refused,”
After the acquittal of the accused by the High Comrt the
complainant applied again to the Polise Superintendent for
sanétion and obkained ib.

In the present proceedings the accused is charged with an
offence under section 182, Indian Penal Code, of which offence
the accused was clearly guilty according to the opinion of this
Court in Criminal Revision Case No. 405 of 1909. “The prelimi~
nary objection to the prosecution with which we are concerned
in this petition is that the acquittal of the accused by this
Court in Criminal Revision Case No. 405 of 1909 constitntes a bar
to the present proceedings under section 403 of the Criminal
Procedure Code. The Second-cluss Magistrate disallowed
this objection on the ground that “the offence contemplated
by section 182 is not the same as that contemplated by section
211, Indian Penal Code” The two offences may not be the
same as observed by him because under section 182 it is neces-
sary that the person who gives information to a publie servant
must know or believe it to be false, Under section 211, on
the other haud, the person who institutes a criminal proceeding
against another need not know it to be false ; it is snificient that he-
should know that there is no jnst or lawful ground for such pro-
ceeding or charge against that person. But thig finding is not
sufficient for disposing of the objection. A bar under section 408,
Crimiual Procedure Code, operates, uot only where a person hag
been tried for an offence awd convicted or acquitted of it and is
sought to be trisd again for the same offence, but also where he
sought to be tried. “ Ou the sawe facts for any other offence for
which a different charge from the one made mgmnst him might
have been made on the same facts under seciion 236 or for
which he might have Dbeen convicted under section 2377 Now,
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in this case, the facts on which the accused was charged in the
previous case were that he gave false information on the 5th
February 1907 and that on the 11th February he repeated
this information and stated that he suspected the complainant
of the offence disclosed by the information. The prosecution
case was that there wasno thefs committed at all as alleged by
the accused. Ou that footing it was open $o tlie Deputy Magis-
trate who tried the previons case to frame a charge against him
under section 182 as well as a charge under section 211, Iadian
Penal Code. Section 236 of the Criminal Procedure Code enacts
that ¢ if a single act or a sevies of acts 18 of sach a nature that
it is doubtful which of several offences the facts which can be
proved will constitute, the accused may be charged with having
committed all or any of such oifences, and any number of such
charges may betried at once ; or he wmay be chavged in the alter-
native with having committed some one of the said offences.”
Now, on the facts alleged it was doubtfnl whether the accused
was guilty of making a false chavge wader section 211, Tndian
Penal Code, becanse it was not cleur that his information would
amount to the making of a charge against the complainaut so
as to bring it nnder that scetion,  But those facts as pointed ous
by the High Court in Crimival Revision Case No. 405, would
clearly bring the act of the accused under section 182, Indian
Penal Code.

We ave inclined to think that section 236 would he applicalle
b a case where on the same facts it is doubtful whether the
accused committed ome offence ouly or both that offence and
another. Dr. Swaminathan appearing for the Crown countends
that the case is oue falling under section 233, clanse (1) and not
ander section 236. The former section rmns in these terms.
“Tf, in one series of acts so connected together as to form the
same fransaction, more offences than one are committed by the
same person, he may becharged with, and tried at oue trial for,
every such offence.” Section 408, clause 2, provides that A
poerson acquitted or convicted of any *offence may be afterwards
tried for any distinct offence for which a separate charge might
have been made against him on the former trial under scction
235, sub-section'(l).” . It seems to us that section 235 (1) applies
10 cases where on some of the facts so connected together as to
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form the same transaction one offence may be charged against an
accused person, afid on other facts forming part of the series of
acts another offence may be charged against him. Illustration
(b) to section 403 is an instance of this —— A is tried upon a
charge of murder and acquitted . , . ; but it appears from
the facts that A committed robbery at the time when the murder
was committed ; e may afterwards be charged with, and tried
for, robbery.” Section 235 (1) seems fo0 us to be inapplicable
when the accused is sought to be charged with another offence
on the identical facts on which he was charged before with one
offence. Olause (4) of section 403 supports this construction.
In Suresh Chandra Sinha v. Bawiw Sadhukhan(l), the accused
was first charged with an offence under section 447, Indian Penal

Code, and after he was acquitted of it owing to the non-appear-

ance of the complainant he was again charged with offences nnder
sactions 447, 504and 506, Indian Penal Code. On the same facts
Mookzeriea and Casperz, JJ., in Suresh Chandra Sinha v. Banku
Sadhukhan(l), held that section 403 (1) barred the second trial.
The learned judges say “ The record shows that the second frial
is being held in respect of all the offences alleged on the previous
oceasion, including the offence under section 447, Indian Penal

. Code. Tha cases relied on by the Magistrate are distinguishable.

.+ . The order of the Magistrate directing the issue of
processes under sections 447, 504 and 506, Indian Penal Code,
is, thercfore, set aside” In Quecn Lmpress v. Errumreddi(2),
Branog, J., held the same view. There the accused was first
charged with committing mischief by cutting certain branches
from » tree claimed by the complainant and acquitted. He was
again charged with the offence of theft on the same facts. The
learned judge held that the second trial was not maintainable.
He observed that a charge of theft might also have been made
under section 286 and that “cluuse 2 of section 103 does not apply
to this case because the imputed offences of mischief and theft
were not distinet offences, nor was there a series of acts, bug
one act or transaction only; the cuiting of the treeand removal
of the branches cut.”  In Sharbekhan Gohain v, The Hmperor(8)
Pareirer and Woonrorrs, JJ., held thabt a person who was tried
for offences under sections 201 and 202, Indian ﬁPenal Code, and

(1) (1903) 2 G.LJ, 622, (2) (1883) I.L.R,, & Mad., 206,
(3) (1906) 10 C.W.N, 518 b p, 519,
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acquitted could not be tried again for an offence under section 176
on the same facts. They say “ now this case does not appear to us
to come nnder section 285, sub-section (1) ; because the offence of
which he hds now been convicted is based onthe very same facts
on which the previous charo«e under section 202 was based. The
cage comes rather undér section 295, sub-section (2) which lays
down that if the acts alleged constitube an effence falling within
two or more separate definitions of any law in force for the time
being by which offences are defined or punished, the person
accused of them may be charged with, and tried at oune trial
for, each of such offences. Thus a charge under section 17§,
Indian Penal Code, might have been made at the former trial on
the very same facts. It does not therefore come within sub-
section (2) of section 403, Criminal Procedure Code, and is not
therefore excluded from the operation of sub-section (1) of that
section.”” Now in this case the falsity of the statement that
there was a theft was a part of the charge with respect to the
institution of false proceedings under section 211, Indian Penal
Code, and if there was no theft at all he must have necessarily
known that his information that it took place was false. The
present complaint under section 182, Indian Penal Code, is
therefore on the same facts as were necessarily involved in the
previous charge. Dr. Swaminathan contends that although the
false statement of the 11th February 1907 of the occurrence of
a theft might be a part of the facts included in the charge in the
previous case, the accused’s information of the 5th Febrnary
might be made the subject of a separate charge under section
235 (1). Bub as already observed the information of the 5th was
also complained of in the previous case though the charge framed
after the evidence for the prosecution was recorded referred only
to the repetition of the information on the 11th. The present
complaint therefoge 18, based on a part of the facts which were
the foundation of the previous proceedings. Besides the infor-
mation given by the accused on the two days the 5th and 11th

~ February must inreality be regarded as the same. The repeti--

tion of an information given to a public servant may be said to

constitute a distinct act of libel but could hardly be said to be a
different information.

Dr. Swatuinathan has urged another contention in support

of his argumens that section 408 (1) cannot be a bar to the:
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present pvoceedings. He urges that clanse 4, section 403 is
applicable to this cdse. That clause provides ¢ a person ac-
quitted or convicted of ary offence constituted by any acts may,
notwithstanding such acguittal or conviction, be subsequently
charged with, and tried for, any other offeuce constituted by the
same acts which he may have committed if the Court by which
he was first tried, was not competent to try the offence with
which he is subsequently charged.” The learned counsel’s
argument is that inasmuch as at the time of the previous trial
the complainant had not obtained the sanctiou of the Superin-
tendent of Police which was necessary for a complaint of an
offence under section 182, Indian Penal Code. The Court which
held the previons trial was mol competens to trvy the offence
with which the accused is now charged. We are of opinion that
the clanse refers to the character und status of the tribunal
when it refers to competency to try the offence, ag showu by the
llustrations (f) and (g} to the section. The Deputy Magistrate
was perfectly competent to try a charge under section 182, Indian
Penal Code. A sanction under section 195, Criminal Proo'edure
Code, is not a condition of the competency of the tribunal ; it is
only a condition precedent for the inmstitution of proceedings
before the tribunal. No authoriby has been cited to us by
Dr. Swaminathan in support of his argument. In King
Emperor v. Krishne Ayyar(l) the learned Cnier Jusmien and
Davres, J., held that the circumstance that the previous case was
tried by a Judge with assessors while the offence sought to he
enquired into in the subsequent case was triable by a jury would
not exclude the applicability of section 405 (1), The learned
Judges poink out that Dustrations (f)and (g) show that the words
¢ was not competent to try * mean ‘had not jurisdiction to try. It
was the duty of the prosecution in the present case to obtain the
required sanction for the trial of an offence under section 182,
Indian Penal Code. We are of oplmon that section 408 (4) is
not applicable to this case.

The resvlt is that in our opinion section 403 (1) constibutes
a bar to the proceedings now taken against the acensed and we
therefore direct the Second Olass Magistrate to dlSGhd:l‘“'G the
accused.

(1) (1901 LL.R., 24 Mad,, G4L.



