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Ganesba on liiin to obfcain Hie leave of tlie Court to an agroeuieiit wliicli, 
vras clearly intended to a le c t tlie rights and interests o[' liis son.

Their Lordships ai-e of opinion tlia ttbo re  should be a clecla- 
ratiou in this case tltafc the agreement of the 21st Hovember^ 
1897 and the satisfaction entered, thereunder are not binding on 
the plaintiff and-that he is i-fmitted t% his original rights under 
the decrees in the suit of 1886.

Their Lordships will, tl ercfore, hnmbly advise His Majesty that 
thedecree and judgm entof the High Court should be set aside, that 
a declaration should be made in the terms statedj and that the case 
shoiild he reku ned to the High Court to deal 'vvifch the other ques
tions covered hy issues Kos. 6 and 7 arising between the parties.

The respondent Tuljaram will pay the costs of the appeal to- 
the High Court in its Appellate Jurisdiction and the cost of this 
appeal. The costs of the trial on the Original Side of the High, 
Court, and those 'which will be incurred in  the future proceed
ings, 'will abide the result of those proceedings.

Appeal allowed.
flplicitor for the appellant; Douglad Grant.

S o lic i to r  fo r  t h e  r e s p o n d e n t  T u lja r a m  R o w ~ '-/o /i-»  Josselyn^
J.T.W.

APPELLATE CIVIL.
Before Mr. Jubtice Benson and Mr. Justice Swidara Ayyar.

1911. p_ T , g O V I K D A  P j ^ N I K K E B  i]sD j^iNE o t h e u s  ( N o s . 2 t o  1 0 , L e g a l

--------^  "^KEPKESENTATiVES Or THE DECEASED I'lEST A PtE lLA O T; PlAIKTIFL’S

N o s. 1, 2 AND 4  TO 11), A p p b lla n ts ,

V.

T. p. V. ah'as ABAY ANl NANGIAR and kinr others
(Defendakts Nos, 1 to 6 akd 8 to I I ) ,  B-espondents.*

Pres'imiiion as to cmiersiiip of fn % ir ty  acquired in  the name of ju n ic r  metnher 
of tancad—Fre8um%tion of fact and not of law.

N o  p r e s u m p t i o n  o f  l a w  c a n  b e  ra iise d  a s  i o  v rh efc lier  p r o p e r t i e s  a c q u i r e d  i n  

t h e  n a m e  o f  a  ju n io i*  m e m b e r  o f  a. t a r w a d  b e lo n g  t o  h im  o r  to i i s  t a r w a d .  A n y  

p r e s u io p fc io ii  t o  b e  r a i s e d  ia  o n e  o f  f / i o t ,

Secojjd A ppeal a g a in s t th e  decree of L . G . Mooeb, th e  A c tin g  
D is tr ic t J u d g e  of S ou th  M a lab a r in  A p p ea l No. 229 o f 1907,, 
p resen ted  a g a in s t th e  decree  of M, Mdwdappa B an g b ra , th e

*  Second Appeal 3STo. 153 of 1909,



YOL. XSXVI.] M ID E A S  SER IES. 305%

Subordinate Judge oi Sontli M alabar a t Calicut^ in Original Suit Gotikda
No. 48 of 1905. Panikkee

• *0 .
The follcfwing' statemenfc of facts is taken from the jiidgineiit

of til0 lower Appellate C o n rt;—
^''Plaintiffs are members of tlie PanlianampalliTelvkeTitt.il 

tarw ad; first plgintiif b#ing tlie ta rn av an . • One Sankunni 
Panikkar_, linsband. of first defenr ant and tatli^r of Defendants 
Kos. 2 to 5, was aclmHtedly the karuavan of plaintiffV family 
from 1887 till June 1'5, 1895^ wlieu lie was removed in conse
quence of the decree in Original Suitl^o . 6 of 1894. Sankunni 
Fan ikkar execn ttd  a deed of gift^ Exhibit I, on November 
15j .1898  ̂ in favonr of Lis wife and children in respect of 
p laint items 1— 33, Defeadaiits Nos. 1—5 claim items S4sr~49 
iinder a will E xhib it CX LY llj dated ^8th ]\larcb 1899^ executed 
by Sankunni Panikkar. the properties iu suit, except items
4£—49, were taken poseession of by defendants Nos. 1—:5. P lain
tiffs accordingly sne to recover possesyion of plaint items 1—44, 
and for a declaration th a t defendants have no righ ts to items 
45 to 49, which are in the possession of the plaintiffs.

“ The case of defendants Nos. 1— 5 was that Sanknnui 
Panikkar liad a right to bequeath the properties which belonged 
to him exclusively. Ih ey  contend that som e of the properties were- 
obtained by Sankunni Panikkar from his dayadhi, Efcakkazhikat 
Sankn Panikkar, who was not a member of plaintiffs’ tarwad, gnd 
that the remainder were acquired by Sankunni Panikkar, partly 
by his own exertions and partly from the profits of pi'Operties 
which he obtained from Sauku. On the other hand plaintiffs^ 
case was that the original acquirer Sanku was a member and 
karanavan of their tarwad and that certain of the plaint items 
’were tarwad properties. They admitted that certain items were 
acquired by the deceased Sankunni Panikkar, but contended 
that; the acquisitions were made from tarwad funds for the benefit 
of the tarwad. The main dispute between the parties is as tO'
•whether Sanku Panikkar waSj as contended by plaintiffs, a 
member of their tarwad or whether, as defendants Nos, lr—6 . 
allege^ he belonged to Etakkazhikat tarwad which had no com
munity of interest with the Panhanampalli Tekkevittil tarwad,-’’'

The lower Appellate Court, agreeing with the Cotirt of Pirst- 
Instance^ founfi. that the plaint properties were the private and. 
separate properties of Sankunni Panikkai'.
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B e n s o n
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SONBARA  

.A y y a b , J J .

J. L. Rosario for appellants Nos. 2 to 10.
K. P. GovindaMenon for respondents ISTos. 2, 4 and 5.
J udgment.— Three points have been '’argued £oi‘ tlie appel- 

lant.s in this second appeal. The first point is that the lower 
Oonrl: has wrongly presumed that properties acquired in the 
name of a junior'raember of a tarwadf belong to him and not to 
his fcar’\yad. It l5̂ s no donLt been stated in several cases by this 
Court that the presumption is jast the other way. vSee V lra  
R aym  v. The Valia Bani, Galiciti(l), Second Appeal No. 1153 *  
of 1888 and Second Appeal NTo. 1549 f  of 1932. We do nofc,

* Okdeu fSecoiid Appeal No. 1153 of 188S).— The J u d «-0 appears to us to  
have overlooked tliG GvideTice o£ l!Tai'a.yanan Muaaad fdufaadanfc’s wibnoss) wlio 
speaks of tlie p rior Tcanom and has also not considered th e  Tisual presatnpbion 
th a t property acquired in the  name of au .4n'i)iira,vm  would ordiaa.rily ba 
acquired by tarw ad  funds nnlea^ ho-wM ill po^3^s5ion of separate  m gans of h ’S 
own [Vira Rayan  v. The Valia R'lni, Oalicut^l)}. We will ask him  to reconsider 
the  issue -with referenec to  these obseryatioas and s ta te  w hether he still 
adheres to hia present finding.

Finding to bo re ta rn ed  in, sik weeks from the  da.te of rocaip t of thia ord^r 
and seven days a fte r posting of the finding will be allowed for objections.

In  compliance w ith  the above orders, the Ditjtrict Judge subm itted th e  
■following- ;

M n d i n g The H igh Coni’t  have directed me to  reconsider m r  finding o i  
an  isstie in th is case with reference to  certain observations m ade by them- The 
first of these rem arks is to  the effect th a t I  h a re  overlookad the evid'aaoo of 
JTarayanun MusBad (defendant’s witness) who speaks of the  prior hanom. As 
regards this question the D istrict Munsif remarked (paragraph 6 of his jadgm ent) 
th a t  the sim ilarity  in the tarw ad name of plaintiffs and the  first dafendanfc and 
Ittam an  N air and the  adniisfiion of Narayanan Musaad th a t the tarw ada were 

‘both ill the earao amshnm made it probable that Ittam a  i Nair belonged to the 
same tarwad aa the  plaintiifa and the first dgfondant. W ith ras-.i.'cb to this I  

observed in my appeal judgm ent f.hat it  was by no m eans clear th a t Ifctamaa 
H air -was a ineraber of the first p ’aiutiff’s ta rw al. Whfit I  find th a t Narayanan 
Mufisad says on this subject ia na follows lu  esam itiatioii-ia 'chief he stated th a t 

■the plaintiff, first defendant and Ibtamaai Nair were n^t re la ted  to one another. 
I n  cross-examination he said th a t ittam an  Nair lived in T hodiua  l am^'hom (i.e., 
th e  amsliom in which item Ifo. 1 of the plain t property is situated) and t lm  his 
house name was T hiyotke Uhombra. The house name of the  plaintiffa and first 
■defendant ia OhomV)ra and the sim ilarity no doabt tends to prove th a t Ittam an  
was of the same tarw ad with them . The witness however fu rth e r on in  his 
-deposition stated  th a t there was no commanity oi! pollution betw een the plaintiffs 
:and Ittam an. I f  this be true, they cannot have belonged to  the  same tarw ad  and 
i t  was a consideration of th is statem ent that was tb e  foundation of the rem ark  
in my appeal judgm ent to the eifect th at it  was by no means clearly shown th a t 
they were membera of the same tarw ad. I f  such were the case, I  th in k  th a t  
i t  is only rensonable to suppose th a t  more cogent evidence to  prove it would 
.be forthcoming.

(1) (1881) I.L.R., 3 Mad., l4 l.
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iiowevePj understand these oases sks laying do'̂ vn that tliere is any 
presumption of law either way. The presumption is one of fact, 
seeM ayne’s' Hindu Law  ̂ paragraphs 289 to 291, and wliether a 
presumption'^in fa-vouv of the properfcj'- "being tarwad property 
should be drawn or not in any particular case would depend on 
various circumstances such as the relationship o*f the member in 
■whose name the title stands to the karnavan aî  the time of the 
acquisition of the property in question, the possession of private 
means by the junior member, the existence of any family -funds 
at the time of the acquisition which disappeared after the

The second observation m ade by the H igh Court is th a t 1 have not 
Considered the jj^ssumption th a t property  acquired in the  nam e of an 
A nandravan ■w'ould oidinarily  be acquired by tarw ad funds iinlees lie w ia  in  
possession of ceparate meane of hia own. As regards th is the pleader for the 
appellan t acknowledges th a t i t  is impossible fov him to show from the  record 
as i t  stands at present th a t the first defendant was in possession of separate  f-ands 
of h is own. H e how erer states th a t he could produce such evidence if perm itted  
to  do so. As the  rem and order of fclie H igh Court does not allow me to adm it 
fresh  evidence I  cannot do so. In  answer to a  question p u t bv me as to w hy the- 
evidence th a t  is now stated to  be available on th is point waa not p roduced  
pi’evioufily the  p leader states th a t  tlds was dxie to his being under the im 
pression th a t the presum ption was th a t property shown to have been acquired  
in  th e  name of an Anandravan had been purchased w ith h is own separa te  funds 
unless i t  was shown th a t tarw ad  funds had been used for th e  purpose. T he 
p leader can n o t, however, draw nay a tten tion  to any decision of the High C ourt in  
w hich  i t  h as  been held th a t the  presum ption is as he sta tes. U nder these 
circum stances I  m ust leave i t  to  th e  H igh  Court to decide if  the request t-hat 
fu r th e r  evidence on th is point should be adm itted is one th a t shonid be complied 
w ith  or not.

This second appeal coming on again for hearing  th e  C ourt delivered  thO' 
following

J u d g m e n t — W e  s e e  n o r e a so n  i o  c a l l fo r  a n y  f u r t h e r  e v i d e n c e .  T h e  e v i 
d e n c e  w h ic h  r e s p o n d e n t  now' w is h e s  to  a d d u c e  m ig h t  h a v e  b e e n  t .« i\d e r e d  on- 
th e  o r ig in a l  i s s u e .

We reverse  the decree of th e  Lower Appellate Court and resto re  th a t of the  
D istric t Munsif. , Appellauts are entitled io their costs in tliis and in  th e  Lower 
A ppellate  Court.

t  JuuGMENT (Second Appeal No. 15dj9 of 1902).— Tlie fact th a t a  title-deed, 
is in the  name of a jn iiior m em ber of a  fam ily does not, by itself raise th e  p re 
sum ption th a t the pi-operty to  which th e  deed re la tes, in  fact, belongs to  Ijim 
separa tely . I n  the present case the  second defendant sot up  a  ceri'ain case as to- 
th e  source from  whicli she obtidned the  money and fa iled  to  prove it. , P u r th e r  
she has conceded th a t the  property comprisefj. in  E xhib it S ,  a lthough the deed 
stands in  her name, belongs not to  h e r bu t to the tarw ad. As th e  judge’s finding 
seem s to be based on an erroueous view m  to the onus of proof, we mu at se t ' 
aside the finding and rem and th e  case fo r a  fresh Ending on th e  issue as to 
w hether the m ortgage bond was in  fact th e  p roperty  of th e  second defendunt.

F inding should b(? subm itted w ith in  six weeks from  th is  date  and seven days, 
are allowed for filing objections.

Costs w'ill a.bide th e  event.

G-OVINDA'
P a n i k k e b .

t a x .
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AND

StTN D A E-i
A -s y a r ,
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rtcqnisifcioD; and any otliar facts tliafc may throw iiglit on the source 
of- the money nsed for the acqviisLfcion. In this case the lower 
Court has fonnd on a consideration of the evidence on record 
that the property in question belonged to the deceased Sankiinni. 
On this view it is unnecessary to consider the second question

B e n s o n

AND
S c n d a e a

Ai’TAR, JJ. argued hy Mr. Rosario whether the finding against liis clients 
that their title tcf particular items of property is res jadicata  is 
correct or not. Tae-third point urged is that with respect to the 
title of Sankunni to the properfcies bequeathed by him to the 
defendants it is res judicata  in their favour in consequence of 
the decision in Original Suit No. 6  of 1894̂ , on the file of the 
Subordinate Oonrt_, Calicut. The appellate judgment, however, 
decfded the case without adjudicating on that question^ and the 
matter cannot therefore be regarded as res judicata. This 
Second Appeal must be dismissed with costs.

APPELLATE GRIMINAL.

Before Mr. Judioe- Ayyxr ayii Mr. Justice A'flinj.

1911. J n  re  K .  G I F  A P  A T H E  B H A .T T A  (A ocused ) ,  P etition -ke.^
Atigasfc 39

iS g Criminal Prxe.dura Goile (.le i F oM 89S), s<!6', 403 ( 1 ^ Autrefois acquit—
_____ ' sec. 34^ (4), ticipa i>f~~'3an-Aioiv t) prj;ffc/et), sso. \9S — Iihiian Piiih^l Goile

(^Icf XLV o f 1860), seen. 1S2 and 211.

Smoiioa was obtained by the compl;uii'iai; to prossaafca tli^ accused for an . 
offence uuder SGOfcion 211, Indian Poiial Oode. Aocusad was triod aad oonvicted 
but the oaaviofciou W43 q i;i '5 'ie ib / tha High. 0 )urt) ia  r,jriaioa on the g ro u a i 
th a t the aojased had not o;>in'uibted aa offliuaa n n ie r  th a t aocfciott biifc under 
section 182, Intiiaa Panal Oole, foi- which no aancjfciou had been grAttked. Com - 
plainanfc thereiipon obfeaitied sanofciou to proatioata the acoased nude'r soo- 
tipn 183, lad lan  Pr3nal Caio. On a'3cci39d pioadiag in bar of pro^saiifeioa 
section4D3 (I), Critniiial Prooedire Oode, the Migisfci'afca ovtiiTulad fc'ie objacbiou 
and hia order-was confirmod by the Ooart o£ Sessioa. Accused patifcioaed tha 
High Court.

Held, that th s  proaooution 'Was barred by saofcioa 403 (1), Orimitial Procadur® 
Code.

JTjJcI/wi’isr that s3 jtiaa  433 (4) riifera fc) fcĥ  oHan-jtar and sfcitM of the 
faibarxal whea it refers to cotnpetencj fco try  aii offioaoe aud th at a sanction undOT 
section 195, Criminal Frocedars O kIq, ia nob a caaditioa oP the oampefcatjcy of 
the tribaual but only a coadifcion pracfydaat For thij institu tion  of prjoaedlixga.

* Cnn^iaal Rgvisioa 0  i,s3 N ). 533 ol: 1310 (O rim iail liapision P j t i t l ja  
No. 413 of 1910).


