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Aliyagentana iew—Separate muintenance,

grounds for—Wiat are proper
grounds ?

A member of the Aliyusantana or Marumakkathayam tarwad will be enbisled
to separate mainteuance from the tarwad if there are good gromnds for such
allotment. What are proper grounds will depend upon the circamstances of
The cases show that where there is substantial inconvenience in living
in the family honse eitker on account of want of room there or because there
are quarrels which make it uncomfortable to a member to Jive there and whers
there are geveral houses belonging to the tarwad and a member lives in one of
them and where the karnavan’s conduct bas afforded =z valid excuse for a

each cage.

member iiving away from {he turwad house separate maintenance may be
awarded.

Thers may be other grounds which ongocial or eeonomical reasons may be
considered proper.

Though o member of an Aliyasantana or Marumakkathayam tarwad may
not be entitled to a pariition or & specific portion of the income which may be
an indirect reethod of enforcing a partition, he is still  co-ownor with the
karnavan of the tarwad property and he may in a proper case be entitled to
separate maintenance. Waiver (arising from conduet, ete.) isa good plea to a
claim for past maintenance. .

Raja Yerlugadda Mallikarjunz Prasada Noyudw v. Raje Yerlegedda Durga
Prasada Noyudw, [ (1901) LR, 24 Mad,, 147 (P.C.)), followed.

Considering the special and common expenses which o yejman or karnavure
has to inour out of the income of the family it is wrong to award a numerically
proportionate share of the income tc any parsicular member.

The law ag to the respective rights of & yejman or karnavan and the junior
amember of the tarwad, discussnd with refereace to decided cases.

Secoxp ArveEarn against the decree of H. 0."D. Hawvive, the
District Judgo of Sonth Canara, in Appeal Suit No. 82 of 1909,
presented against the decree of A. P. P. Sarnanmy, the Distriet
Munsif of Putfur, on Original Suit No. 887 of 1908.

The facts of this case are fully set out in the judgment.

'B. Sitaramg Rao for appellants. - ‘

K. Naraina Bau for respondents,

# Soennd Appeal No, 1159 of 1910,
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Joveuuxt.—The suib in this case is one for arrears of mainte-
nanee instituted by 15 members of a family in South Cauara
governed by the Aliyasantana system of law, against ity
manager or ejmanthi, the defendant. 'The plaint alleges that
the defendaut left the family, house of the pariies and wentaway
to reside elsewhere about five years before the date of snit, and
that she neglected b0 look after the maintenance of the plaintiffs,
junior members of the {zm'uly The defendant denied that she
quitted the family house and coutended that several of the
plaintiffs were living away from the house. She alleges she has
no objection whatever to maintain the plaintiffs if they all come
and live in the family house. She denies the plaintiffs’ vight to
separate maintenance when not living in the house. Her case is
that the fonrth plaintiff aud her minor children, plaintifs Nos. 10
to 12, were living In the house of the {ourth plaintiff’s husband,
that the fifth plaintiff and her minor children (plaintiffs Nos. 18
to 15) were residing at the fifth plaintiff’s husband’s house and
that the eighth and ninth plaintiffs were living in the house of
their father. Itis not stated that the plaintiffs Nos. 1to 3, 6
and 7 were living elsewhere.

The Distriet Munsif found that the defendant was not living
in the family house but in another house of her own about three
miles away from the former and he held that the defendant had
tailed to maintain any of the plaintiffs during the period for which
maintenance is claimed. He also found that the plainfiffs Nog.
4, 5 and 8 t0 15 had nob been proved to have been living away
from the family house though some of them might be visiting at
e houses of their husbands or fathers. He awarded plaintiffs
a 1§ths share of the income, the plaintiffs being 15 out of a total
of 40 members in the fawily. ‘

On appeal, the District Judge dismissed the suit by =
judgment which we cannot but regard as unsatisfactory. He
has not found whether the defendant went away from the family
house to reside elsewlere or not. He objects to the Munsif’s
decree awarding to the plaintiffs a numerically- propdrtionate
shave of the family income. He is no doubt right in doing so.
He says that the District Munsif’s decree “further takes no
account of the considegable time spent by the various plaintifts
in their fathers’ or hubands houses during which they were
entitled to no maintenance at all in their family house. I
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cannot ascertain from this record how muck, if any maintenance
is really due to them.” But he does not find what time, if any,
each of the plaintiffs was away from the family honse. He has
assumed that a member going on a visit to the house of a relation,
such as husband or father, would be disentitled to maintenauce
or that the ejman would be entitled to make a proportionate
reduction from the maintenance due to that,member, He then
says: “It appears clear, however, that the ejmanthi has always
been willing to maintain all “those who lived and worked af
home, and it is clear from the evidence of prosecution wibness
No. 4, who tried to hold a panchayat about the matter, that plain-
tiffs’ real purpose is fo live away from home in their husbands’
and fathers’ and wives’ houses and do no work a$ home and
yet draw their full sharc of maintenance from there. This they
cannob do.” Here again he has assumed, without discussing
the question, that a person not doing work in the family house is
nob entitled to maintenance even when he is willing to live there,
for he has not decreed any maintenance to the plaintiffs Nos. 1
to 8 and 6 and 7 who the first defendant does not allege were
living anywhere away from the family house. It is clear that
we must set aside this judgment and remand the appeal for
rehearing and fresh disposal. But as the Judge has enunciated
several questionable propositions of Aliyasantana law, we consi-
der it our duty in order to avoid a further remand, to express
our view of the law which shonld govern the disposal of the suit.

. According to the Aliyasantana system which is”very similar
in its incidents to the Marumakkathayam law [see Subbu Hegads
v. Tongu(1l)] as no member of the family is entitled to enforce
partition of the family property which belongs to all the mem-
bers. Hvery junior member is entitled to be maintained by the
karpavan and has the right to objget to any improper adminis-
tration of the property of the tarwad and to gee that it is duly

conserved for the use of the tarwad. The income belongs to all-

and all are entitled to participate in the henefit of it. But the
manager is eotitled to administer the property and to use the
income for the common benefif of all the members. As observed
in Norayani v. Govinda(2) “the tarwad is a family of which
the karnavane is thé manager, and although as @ senior

(1) (1869) 4 M.H.C.R., 196. (2) (1884) I.L.R., 7 Mad., 352.
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member he enjoys gpecial consideration, he has no higher claim
in 4he enjoyment of the income than any other member of
the family., Hs has a right o expend, as he pleases, for the
common benefit of all.  The right to maintenance.is an indivi-
doal vight. In Kunhammathe v. Kunhi Kuiti Ali(1) Turnes,
C.J., snys: “Xach member of the tarwad has a right to be
maintained and spffers a personal wrong if that right is mnob
accorded to him.” Raman Menon v. Ittimoyemma(2). The
right is not confined %o cases where a member has no means of
his own because by virtne of his ownership in the tarwad
propexty he is entitled to purticipate in its income. See Thayw
v. Shungunns(3). It has been held that a suit for maintenance
by a junior member of a Maramakkathayam or Aliyasantana
family is one that falls under article 127 of the Limitation Act—
a suit to enforce the right to share in joiut family propevty
Achutan Nair v. Kunfuand Nogr(4) and not one under article 129,
which applies to suifs which are strictly for aright to mainte-
nance which a person has over property belonging to another.
The tarwad property cannot be sold except in cases of necessity
without the consent of the jnnior members. Bee Kalliyani v.
Narayana(d) and Raman Menon v. Baman Menon(6). Junior
members are ontitled to recover on behalf of the family
family property improperly alienated by the manager ; see dnan-
tan v. Sankaran(7). In other words, the right to maintenance in
a Malabar tarwad is the mode in which the right of ownership is
anforeed. As noone can enforce partition between the members
and as 1t is the practice for all the members to live together in
4he same house, all are generally maintained in the tarwad house
by the karnavan in whom the right of management is vested and
one of whose primary duties is to maintain all the junior members
according to the means of the family, The manager who is also
the protector of the other members wnd the guardian in law of
those who are minors hag uot only considerable discretion in his
wmanagement of the property and the use of it for the benefit of
the members buf also considerable disciplinary power in'the
government of the household. To him must £all the allotment of

(1) (1884) L.I.R, 7 Mad., 383, (2) (1899) 9 ML J,, 153,
(3) (1882) LL.R., 5 Mad., 7L. (4) (1903) 13 M.L.J., 499.
(5) (1886) I.L.R., 9 Mad., 266., (81 (1801) LLR., 24 Mad,, 73 (P.0.}

(7) (1891) LL.R., 14 Mad,, 101,
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quarters to each of the members and if the fatily house is insnfii-
cieut for the residence of all, the allotment of a separate heuse
to some of them. Asthe governor of a family, sometimes con-
sisting of numerous members he would naturally distribnte also
the work of the family and would have powors of correction over
the members. DBut this right of hisas the head of the family co-
exists with the rights of all the membars as legal owners of the
family property and the laster cannot be allowed to be seriously
prejudiced by the former. See P. Teysh Nawr v. I Ragaven
Nair (1). The law regulating the right of junior members to main-
tenance has been gradually developed in the decisions of this
Court and ib is necessary to state the pesition in which it now
stands. In the earlier cuses it was sometimes stated that the
right of a member is only to be maintained in the family house,
and that he has no right to maintenance if he resided elsewhere,
Bus it will be observed that in some of these cases at least this
statewment was made in denial of the right of any member to
enforce the payment to him separately of a proportionate share of
the income. Such a claim was regarded as an indirced atbtempt to
enforce a right to partition which no mewber of a Marumalk-
kathayam tarwad possesses. In Appeal No. 275 of 1858 (Telli-
cherry)and in Appeals Nos. 238 and 278 of 1860 (Tellickerry) such
a claim to an aliquot part of the family income was negatived by
Horroway, J.  See Moore’s  Malabar Law and Custom ”, pages
124 and 125, The statement that a definite shave of theincome
cannot be claimed by a junior member is no doubt ceupled,in one
of these cases Appeal No. 275 of 1858, with the statement that “the
junior members are not entitled to be supported out of the family
house from the family property.” But it is doubtful whether that
learned Judge intended to lay down any such rigorous rule, for in
another case, wheroalso a proportionate share of the income was
claimed by some junior members of a family, after negativing such
a right, he abstained from decisively laying down that no member
had a right to be maintained out of the family house. . See Moore,
page 125, The last case came up %o the High Court in appeal and
in dismissing the appeal FrurE, J. gave expression to the dictum
that ““the members individually are only entitled to maintenance
in the family house ; and the doctrisie of English equity as to the

(1) (1882) LL.R. 4 Mad,, 173.
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right of cestui quitfust to call for an account hias no application
to % case like the present.” Kunigaratu v. Arrangaden(l). It

Seexces, 73, il be observed that the denial of the right to an account does

MArapEVI
V.
PAMMAREA.

nob necessarily lead to a denial of the right to some portion of the
income for maintenance outside the family house. Frrre, J., pro-
ceeded to cxplain his concurrence in the judgment of Horroway,
J., who, as alrepdy pointed out, did not decide thab there
would be no right to separate maintenance. The next reported
case, Subbu Hegadi v."Tong1u(2), was one fromt he South Canara
District and the parties were governed by the Aliyasantana law.
There the plaintiff, a female member of the family, sued on behalf
of herself and her children and grandchildren for maintenance,
both past and future. She was living with her husband in his
house, Her claim was resisted on the ground that she was
entitled to no maintenance during the life of her husband who was
bound to provide for her according to the usage obtaining in
Canara. The Svbordinate Judge negatived this contention and
gave the plaintiff a decree. The Civil Judge on appeal held that
an Aliyasantana husband was bound to support his wife and
children, but confirmed the decree awarding the plaintiff main-
tenance from the family property. The special appeal was.
heard by Scorzawn, 0.J., and Eius, J. They dismissed the
plaintiff’s suit. They held that “the suit was obviously not
brought to recover the necessary means of support but to obtain
under the name of maintenance the separate enjoyment of a
portion of the income of the property equivalent to the share of it
which the plaintiff had failed to recaver by her guit for a division.
The claim in the plaint is very similar to that in the case of
Kunigaraty v. Arrongaden(l), in which the suit was held not to
be maintaivable on the ground that it was an attempt to obtain
indirectly relief which the rplaimtif’f could not obtain direcnly.”
They then proceeded to consider whether the plaintiff could claim
maintenance. They observe that “No decision could be based
on any custom applicable to the parties.” And that the case
sh?uld be decided ““ on the reasounable effect to be given to the
Ahye'z,santana law in regard to the rights of the family collectively .
and. individually in the family property, and to the nature of the
marriage velation.” Reference is made to Bhutala Pandya’s

(1) (1864) 2 M.H.C.R, 12, (2) (1869) 4 M.H.C.R., 106,
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work according to which no member has a right to partition “ and  Sunpara
the possession and control of the property belongs exclusiv%ely AE‘SR
to the manager.” They then observe, “so far the law appears SeeNces, JJ,
to be settled,» and imports clearly we think the preservation of Mimiomvr
the unity of family, as the only effectual mode of securing to I,AM;I’;KKA_
the members severally a full share of the beneficial enjoyment of

the juint estate. The obvious effect of allowing one or more

members to quit the family and lve apart on a portion of the

inceme of the estate sufficient’te support a position like that

enjoyed by the other members would be to reduce the benefits of

the family in a greater orlessdegree according to the nnmber of the

rembers who might choose to live separately on such allowances:

and nearly as much so as by apportioning the shares of the corpus

of the property on a division. It seems to us therefore that

the pecuniary beneficial interest of the members individually in

the famnily property is in its nature incompatible with the separa-

tion from the family”” No objection can be taken to the
statement that no member can claiw either a proportional share of

the income or a sufficient portion to enable him to maintain the

same position outside the family as those who live in the family

house do, for obviously it would cost more to support a person

singly on the same scale of comfort than it would do if he lived

in the family residence. But this does not logically lead to the
conclusion that a member lving away from the family is not

entitled to anything oub of the property for his maintenance.

The judgment then refers to a passage relied on by the plaintiff

in the suit from Bhutala Pandya’s work which provides that if
misunderstandings arise between the elder and younger sisters.

the elder shall provide the younger with a house and household

articles and the opinion is expressed thab the passage is notin

favoar of awarding separate maintenance. Kunigaratu v.
Arrangadenil) is also referred to as'well as a statement by

Mr. SrRaNcEin his ¢ Manual of Malabar law ” wherc the author

says: “ Females whether in alliance with males or not reside

in their own families.” Tt need hardly be observed that

Mr. StraNeE’s statement does no more than state the gocial

practice of females residing in the tarwad house and in no way

supports the inference that if they live with their husbands

() (1864) 2 M.H.G.R., 12,
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they ave not entftled to maintenance. The learned Judges
fifally say that a wife’s residence with the husband must be
treated as o separation from the family, as the union between the
sexes according to the Aliyasantuna law is not-marriage bub
concubinage, and refer to the practice in Malabar of women
continuing to live in their tarwads without residing with their
husbands. They.state that it will probably be found that the
general law would impose an obligation on an Aliyasantana
husband to support Dhis wife amd children, but do not rest their
judgment on that ground. As the learned Judges expressly
base their judgment on inferences to be drawn from the principles
of Aliyasantana law, it way be permissible to point out, with all
respect, that neither the social custom of married women living
in their family bouse nor the absence of a right to an action for
a definite share of the family iucome would seem to support the
conclusion that a woman has no right to maiutenance at all when
she lives with her husband in his own house. The decision does
not expressly deal with the right of male members tolive outside
the family house for purposes of work, education or other good
causes. In Peru Nayar v. Ayyeppan Néyar(1l), Kuervan and
Murnusamr Avvar, JJ., held that where a karnavan hag been the
cause of quarrels which necessitate a member leaving the family
house, he would be entitled to separate maintenance. The same
rule would apparently apply even though the quarrel may not
be due to the karnavan but a member is obliged to leave the
honse in ctusequence of quarrels which the karnavan is not able
to put an end to. If the karnavan does not allow a member to
live in the family house or in consequence of ill-treatiment makes
it impossible or difficult for him to live there, there can hardly be
any donbt that separate maintenance will be awarded. A decree
for maintenance was also given where there were several houses
belonging to the tarwad and the claimant lived in one of those
bouses, (. K. Nallakundiyil Parvadiv. C. K. Chathu Nambidr(2),
It was apparently not thought that the karnavan had the power
in such a case to require arty particular member to live in the
tarwad honse, and it was considered that it was not wrong on the
part of & member in such a case to live away from the tarwad

r

.

(1) (1880) I.L.R., 2 Mad., 282, (2) (1882) LL.R., 4 Mad., 169,
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house. A further step was taken in Chekkufviev, Palki(l), where guxpana

separate maintenance was allowed to a junior member not living AE‘;" .

in the family houge but in another house belonging to the tarwad. Seexces, Ji.

The Court observed that the karmavan did not contend that u,papeve

the plaintiff lived apart from him without his permission and o
. . . PayMMaREA.

contrary to his wish. But C. K. Nallakandiyil Pervads v.

C. K. Clathu Nambidr(2) does not vecognize any right on the

part of the karnavan to compel the residence of a member in a

particular house, where there are more Rouses than one, be-

longing to the tarwad. Second Appeal No. 28 of 1882 also

recognizes a right to separate maintenance where theve is

no room in the family house, a question on which apparently

the Court is at liberty to arrive ab its own nding. In FRaman

Menon v. Ithimayamma(3) SuBraMania Avvar and Moors, JJ,,

held that a woman living with her children in a house belonging

to her own tarwad would not be disentitled to maintenance by

occasionully leaving that house in order to visit her hushand

in his own house. Mr. Moore referring to this decision in his

book on Malabar law observes: “It must be admitted that

this decision read with that arrived at in Parvathi v. Kamaran(4)

leaves the law as to this question in a very doubtful condition.”

That is, they are unot in accordance with any strict doctrine of

theright to maintenance being limited to cases where a member

lives in the tarwad house. P. Teyan Nawr v. P. Ragavan Nair(5),

is an important decision for it recognizes the principle that the

right to maintenance isnot conditional on a member being of good

behaviour. The learned Judges Invgs and Tarant, JJ., observe :

“« A tarwad does not differ in this respect from an ordinary

Hindu family, the manager of which is not entitled to exclude

the mewbers from a right. to participation of some portion of the

incowe of the family property.” The karnavan’sright to require

a member to obey him cannot override the latter right to mainte-

nance. In Krishnan v. Govindan Menon(G), SUBRAMANIA AYYAR

and Mooz, JJ., held that a junior member was not entitled to

. be paid by the karnavan the expenses incurred by him for being

educated in an English school in a place distant from the tarwad

bouse. The karnavan contended that he was not bound to

-

) (1889) 1.L.R., 12 Maq., 305. (2) (1882) LL.R., 4 Mad., 169.
(8) (1899) 9 M.L.J., 158. (4),(1883) “LL.R., 6 Mad, 341,
(5) (1882) LL.R., 4 Mad., 171, (6) (1898) B M.L.J., 294.
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defray the expentes of the plaintif’s education in the Hnglish
language and thathe was willing to give the plaintiff such educa~
tion in his own place as was practicable there. The suib was not
framed as one for maintenance gonerally and the question was
not therefore considered whether a person leaving the family
house for the pnrpose of attending a school, even thongh it is
not agreed to by the karnavan is not entitled to separate main-
tenance. In Kesaeva v. Unikkanda(1), Braxor and Parker, 4J.,
lLeld that, where the karnavanthimself had left the family house
separabe maintenance might be awarded to a junior member who
does not live theve.

The cases cited above show that where there is substantial
inconvenience in living in the family house either on account of
wanb of room there or because there are quarrels which make it
uncomfortable to a member to live there and where there are
several houses belonging to the tarwad and a member lives in one
of them and where the karnavan’s conduct has afforded a valid
oxcuse for a member living away from the tarwad house, separate
maintenance may he awarded.

The general result of the decided cases is in onr opinion that
in order that a member of & Marumakkathayam or Aliyasantanam
tarwad may be evtitled to separate maintenance he or she shounld
be able to allege some good ground for doing so. It would be
unwise to bold that the decisions up to date have exhausted the list
of good grounds which may be urged. It is the recognized
practice in South Canara for a woman and her minor children to
live with her husband. See Subbu Hegadi v. Tongu(2). It is a
common prachice in North Malabar and it is a growing practice in
South Malabar. See Parvathiv. Komaran(3), The inferests of
social improvement would be against discouraging such a practice.
There is no principle in the Marumakkathayam or Aliyasantana
law requiring that it should be discouraged. The only principle
which has ever been velied on against the award of separate main-
tenance is that the family property should not be diminished by
suchaward. But this does not require anything more than that in.,
determining the rabe of maintenance more should not be allowed;
than would be received by the claimant if Lo resided in the family.

e e b i

S

© (1) (1888) LL.R.:11 Mad,, 807. (2) (1869) 4 M.H,O.R., 196,
{8) (1883) LI.R., 6 Mad., 341.
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house along with its other members. We ave tot bound to shut
our eyes to the fact that families governed by this system of law
are ofteu numerous and consist of persons related in very
different degrees of kindred and no socinl or cconomical service
is dore by compelling them all toreside in one hionse where they
have good grounds for not doing so. Several cases have come
up to this Court which show that in the hounges of Rajas and
other well-to-do tarwads it is the rule to allow separate main-
tenance. If a member lives away from the*tarwvad house for an
improper purpose, that would be a good ground for refusing
separate maintenance, What purposes are proper and what
improper may be safely left to the decision of courts. It may
happen that the husband of & woman is not able fo support her
fully. To force her to live in the tarwad house in such a case
under the penalty of being refused all maintenance can only be
a disadvantage both to her and to the turwad. Similarly a male
member may be willing to earn & part of his maintenance by
doing elsewhere work which may not be available near his own
house. It would equally be a disadvantage iu such a case both
to him and to his family if maintenance from the family income
were altogetber withheld from him, It isnot alleged n this case
that any one of the piaintiffs Nos. 4 to 15 was living away from
the family residence for a purpose which can Dbe regarded as
otherwise than proper. The suit is one for past maintenance and
in such a case it would no doubt be open to the Court to infer
from the conduch of any of the plaintiffs that he or she waived
the right to maintenance during any portion of the period in
question. = It may be sufficient to show that the conduct of the
party was such as to lead 0 a reasonable inference of waiver of
any claim for maintenance against the ejmanthi. On this point
see linju Yarlagudda Mallikarjuna Prasada Nayudwv v. Eojo
Yarlagadda Durga Prusada Nayudu(l). But inathe absence of
such waiver the right to maintenance cannot be refused. The
District Munsif was certainly wrong in dividing the tobal income
. of the property ipto as many shares as there are members and in
awarding a 15/40ths share to the plaintiffs on the principle of an
equal share to each member. The karnavan .hasto defray the

expenses of all cgremonies in the family. He has to keep up the

(1) (1901) I.L.R., 24 Mad,, 147 {P,C.).
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Suvsosea  house and other “family properties. The prineciples on which
AYIAR pfaintenance should be caleulated ave laid down in the judgments
Broxces, 33, of this Court in Nargyeni v. Govinda(l) and Kunhammathe v.

Mamsonvs  Kunhi Kutti AL(2).

PANMALEAL On the conclnsion we have come to it will be unnecessary for
the lower Appellate Court to decide whether the defendant left
the family house,as alleged by the plaintiffs. But the question
how long any of the plaintiffs resided away from the family house
and the circumstances under which he or she did so will have te
be decided in order that a conclusion may be come to on the
question whether the claim to maintenance for the period in
question or any portion thereof can be held to have been waived
by any or all of the plaintiffs.

With these cbservations we reverse the decree of the lower
Appellate Court and remand the appeal for fresh disposal in the
light of onr remarks. 'IThe costs in this Court will abide the
result.

APPELLATE CIVIL.

Before Mr. Justice Abdur Rohim and Mr. Justice
Sundara dyyar.

1912, S. KRISHNAMA CHARLU axp avoraer (REsroNveNTs
Janvary 24. AND COUNTER-PEIITIONERS), APPELLANTS,
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R. LAKSHMANA CHARLU—(PerrioNer), Rusronpuyrs,*

Suceession Certificate deb (VII o_&lSS’?)—-chzﬁmte 1o @ minor can be granted—
Sec. 9, no bar, '

A succession cei‘tiﬁctxte can be granted o a minor.

Per curiam : Section 9 of the Succession Certificate Act (VII of 1889)
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Kali Coomar Chatterjea v. Tard Proswnuo Mookerjea [ (1879) 6 OL.R., 517-9]
and Ram Euarv. Sardar Singh, (1898) LL.R. 20 All., 352 followed.

Bxsparbe Mahadeo Gangadher,[(1904) LL.R. 28 Bom.], 844 and Gulabchand
7. Moté, [ (1901) L.L.R., 28 Bom.; 528), considered,

I~

(1) (1884) I.L.R., 7 Mad., 352, (2) (1884) LL.R., 7 Mad,, 283.
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