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ATSKINSON, be dismissed and the judgment of the High Coart aflirmed. The
HAW, - . . .

Mouzroy, appellants will pay the costs of #his appoal.
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SePtember Nos. 1 aaD 3 aNp 1HE LEean REPRESENTATIVES OF THE

13 and 20,

DECLASED SpcoxD PLAINTIFF), APPETLLANTS,
v
APSA BIVI (Derexpast No. 3), Responpean.*®

Court sale— Stranger purchuser, hond fide effecting smprovemenis— Subsequnent:
eviction—Improvements right to velue of.

A purchaser ina Court auction, who was nol u party to the deeree, is entitled.
tothe value of the improvements bond jide effected by bini, on belug evicted from
the property ewirg 1o stme defcet or frregularity in the proveedings leading np-
to the sale,  The thne of his making the improvements is immuterial, provided.
he had then an henest beliet in the validity of his title, FEoug fides in this conunec-
tion means oniy honest Lelief m the validity of his title and does not extend to-
the peceesity of making proper engniries as to the title and regnlurity of the
prior proceedings. Section 51 of tle Trarsfer of Preperty Actis inapplicable
to w parchaser at a conrt sale,

Per curimin,  There is n grent distinction between stranger pnrchasers and.

“ decree-liolder purchasers, The principle of coveatd empior has no upplication.
to a court purchace.

There is no covenant for title implied in a court sale and the purchaser take-
only the right, title and interest of the judgment-debtor.

Quare:  Whether Zaim-ul-Algin Elan v. Muhawmad Asghar Ali Khan
(1588) 1.L.B., 10 AlL, 166 (P.C.) lays down that straxger purchasers in order to-
be entitled to protect fon shizuld make their purchases bund fide 7

Nanjappa Gour den v. Peruma Geunden (1909), 1.L.R., 32 Mad,, 530, Kundarpe
Nath Ghose v, Jogendra Nath Bese (J910), 12 C., 1.3, 891, Stack v. Starr (1870)
1 Sawyer, 15; s, 22, (India) Fod. cutes, 1084, axd Brichi'v. Bord (1841-1843) 1
Btory 478 and Dharme Das Kundu v, Amulyadhan Eundw (1806) and TL.R,, 33
Cale, 1119, followed. .

XX1V American Cyclopaedia of Law snd Precedure, page 70, referred to.

* Serond Appoal No. 306 of 1910.
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Seoonp APrmaT against the decree of J. G. Bury, theacting Dis-
trict Judge of Tanjore, in Appeal Suit No. 80 of 1909 pte-
sonted against the decree of P. VExxaTaraiver, the District
Munsit of Tiruvalur, in Original Suit No. 248 of 1907,

The facts of this case arve set ons in the judgment.

1. I, Ramachandre Ayyar and G.°S. Ramachandra Ayyar for
appellant.

The Hon. Mr. T. V. Seshagirt Ayyar and T. Natesa Ayyar
for 1~esponde,nt.

Jonearent.—In the suitwhich gave rise to this Second Appeal
the plaintiffs claimed to recover from the defendants Rs. 800 ag
compensation for improvements made by them while they were in
possession, as auction purchasers, of a house from which they
weresubsequently ejected by the defendauts. The house belonged
to one Johnsa Levvai and one Ramachandra Sasirial. These
twopersons mortgaged the house to one Samboo Ammal the fourth
doefendant, iu the snit.  ‘T'he latter instituted a suit on the mort-
gage to which the defendants Nos. 1 to 3 in this suit were made
parties as heirs of Johnsa Levvai, defendants Nos. 1 and 2 being
his widows and the third defendant, his daughter. A decree was
obtained on the mortgage and the propertics brought to sale.
The plaintiffs beeame the purchasers at the sale aud obtained
possession of the house on the 7th August, 1903. The tlind
deferdant was a minor whilo.the suit was going on and represeut-
ed by her nucle as gnardian ad Litem.  Notice of the execuntion

preceedings was issned to him. The process-server could not

find him as e had left for one of the islands beyond India. The
process-server’s return stated that the third defendant said that.
she had attained majority and was competent to accept service
berselt and received a copy of the notice. The prbcess—server
in addition affixed the notice to the outer door of the house
where the guardian ad litem used fo reside, in token of serving
it on him. The executing court apparently considered this
service sufficient, for it proceeded to sale without taking any
further steps. to serve a notice ~on the guardian. “After the
plaintiffs had been in possession for about fifteon months, the
third defendant’s guardian ad litem put in an application on her
behall to set asiCe the sale on the ground of frand  His appli-
cation was dismissed by the District Munsif’s Courtiand by the
District Comrt on appeal. But on Second Appeal theH:gh Codrt:
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set aside the sale On the ground that the third defendant had
not been properly represented in the sale proceedings as her
guardian ad litem had pot been properly scrved with notice.
The bhird defendant subsequently obtained an order for redelivery
of the properties. .

The questions raised in-the issues, so far as they are relevant
to this Second Appenl, were whethor the plaintiffs as purchasers
in court auction could claim the value of the improvements made
by thew ; and whethér, if they could do so at all, they weve
entitled to sncceed in the circumstavces of this case, that 1s,
whether they made the improvements bond fide and withon
notice of the civeumstances invalidabing the sale. With regard
to the nature of the improvements made, the District Munsif’s
finding goes to show that they were necessary and urgent repairs
required to make the house habitable. The District Munsi
fourd that the plaintiffs were not guilty of auny fraud and that
they made the improvements before the guardian ad litem tock
stepe to set aside the sale. He considered the plaintiffs entitled
to recover the value of the improvements made by them and
awarded them Rs. 512-1-6, making the amount recoverable by
sale of the property in case of non-payment,.

On appeal the District Judge held that the improvements
were made after the third defendant’s guardian’s application was
put in and the plaintiffs had thereby been put oun enquiry as to
their position. He held also that the sale was held without
jurisdiction oy account of non-service of notice on the third
defendant’s guardian ad litem and was void. He was of opinion
Jthat the principle of section 51 of the Transfer of Property Act
could not be applied to an auction-purchaser to whom the
principle of cavewt emplor would be applicable.  Ta the result, he
reversed the deeree of the District Mumsif and dismissed the
plaintiff’s suit.  The plaintiff$ have preferred this Second Appeal
to this court. ‘

Mr. T\ B. Bamachandra Ayyar, the learned vakil, for the firgt
appellant, contends (1) that the finding of the lower Appellate
Court as to the time when the improvements were made does not
show that the plaintiffs did not act in good faith in making the
repairs and improvements ‘and that it was suffcient that they
acted honestly in the beliof that the proceedings prior to the sale
to which they themselves wére no parties were conducted by the
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court regularly aud properly, (2) that the principle of caveul Suxpars
emptor has no bearing on the question of & purchaser’s rightrto Aj?]‘;‘
recover compensation for improvements made by him before Avnig, I7,
the sale is set-aside. He alzo impeached the finding of the Dis- Morramgnss
trict Judge as one not based on a proper copsideration of the Rowraax
whole of the evidence on record. . Aps;'wa..
For the respondent it is argued that, as the rule of caveat
emptor applies bo an auction purchaser, he must be taken to buy
with all risks, whether arising from irreg@larity in the conduct
of the sale or defect of titlein the judgment-debtor or otherwise,
and that he could nob, nnder any ecircumstances, claim any
compensation for improvements made by him; and secondly,
that in any case it was the dubty of the plaintiffs to make
enquiries regarding the regularity of the sale pruoceedings when
the sale wus questioned by the gunardian and that as the improve-
ments were found by the District Judge to have been made after
the inception of the procezdings to set aside the sale, the plain-
tiffs conld not sustain their claim in this case.
We are bound to accept in Second Appeal the finding of the
District Judge that the plaintiffs had notice of the application to
set aside the sale before they made the improvements and we
wust deal with the case on that footing. The question of an
auction purchaser’s right to improvemeuts made by him whilein
possession as such purchaser and the circumstances under which
he would be entitled. if at all, to compensation, is one of consi-
derable importance. No anthority, either Indian or English,
has been cited to us, nor are we aware of any divectly deciding
the question. The principle of caveat emplor has, in our opinion,
no application to this case. It is no doubt well seitled that
there is no covenant for title implied in a court sale. But this.
means nothing more than thab the anction purchaser takes only
the interest in the property sold, which his judgment-debtor had
in law at the time of the sale. The scope of the doctrine does
not extend to the consequences of defects or irregularities in the
proceedings leading up to the sale, which might render it void.
or voidable. B ‘ '
Section 51 of the Transfer of ‘Property Act; it need hardly‘
be said, is aleo inapplicable to a purchaser at a court sale. The
rights of auction pnrchasers in execution sales held by courts
are favoured by the law in the intercsts ‘both of the judgment



SUNDARA
AYVaR
AND
AYrING, JJ.
LOITHEENSA
Rowraaw
.

Arza Brvr

198 THE INDIAN LAW REPORTS. [VOL, XXXVI,

debtors and judginent-creditors. It may be taken to be well
established that the reversal of a decree for money, in pursuance
of which a sale of the judgment-debtors’ property has been
held, would not by itself vitiate the sale, except where the
purchaser is the judgment-creditor himself. In Zain-ul-4bdin
Khan v. Muhammad Asghar Ali Khau(1) the question was
decided by the Judicial Committes of the Privy Council. In
that case some of the purchasers were the decree-holders
themselves while the‘others were strangers to the decree npon
which execution issued and were bond fide pnrchasers. The
High Court of Allababad had dismissed the suit against both
sets of purchasers, that is, both those who were the decrce-
holders and those who were not. Buat the Privy Council
“held that “there is a greab distinetion between the decree-
holders who came in and purchased uuder their own decree,
whieh was afterwards veversed on appeal, and bond fide
purchasers who came in and bought at the sale in execution of
the decree to which thcy were no parties, and at a time when
that decree was a valid deeree, and when the order for sale was
a valid order. A great distinction has been made between the
.case of bond fide purchasers who are no parties to a decres at a
sale under excention and the decree-holders themselves.” The
purchases made by the latter class weve held good. Tt is not
quite clear whether their Liordships meant to lay down that
stranger purchasers in order to be entitled to protection should
malke their purchases bond fide or not. Their Lordships refer
o a passage in “Bacon’s Abridgment,” which does not seem to
olay down any such requisite. The passage is in these terms:
“T1f a man recovers damages, and hath execution by flers facias,
and upon the fiers facius the sheriff sells to a stranger a term
for years, and after the judgment is reversed, the party shall be
restored only to the money for which the term was sold, and not -
to the term itself, because the sheriff had sold it by the command
of the writ of fieri facias”” The ground of the protection
according to this passage is that the sale is held in.pursuance of
an order of court while that order stands good, Possibly their
Lordships meant no more than that purchasers who are no .'
parties to the decree are therefore bonc?ﬁcle purchiasers, as

r3

(1) (1888) LL.R,, 10 All, 166 (P.C.)
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-opposed to those who are parties to the decree. »See Malkarjun v.  Suxpapa
Narhari(l). This is apparently the view which has been taken A’;?;“
in some of the move recent Indian cases where it was hoeld that Avtise, I7.
third party purchasers caunot be deprived of the frnits of MorrmrEyss
their purchase when the sale is held while the decree stands BOWTEAN
unreversed. See Poresh Nath Mullick.y. Hari Charun Dey(2). Arsa Brvr.
In the American Cyclopeedia of Law and Procedure, volume

22, page 21, the writer of the article on ‘ Improvements ’ states

the rule to be followed thuns: “If one enters upon land under a
judgment and ovder for a conve-yamnce thereof and makes perma-

nent improvements he is entitled to compeusation therefor upon

& reversal of such judgment and order.” It would, in our

-opinion, be not wrong to hold that the protection of the interests

of the judgment-debtors and judgment-creditors alike would he*

best served by accepting this statement of the rule without any

enquiry as to the bona fides of the purchaser making the improve-

ments, especially when the sale has been coufirmed by the court

under the provisions of the Civil Procedure Code. But even if

the proposition so stated should be regarded as too broad and

bond fides must be proved on the part of the purchaser making

‘the improvements, what is the test of bond fides required in such

cases. The learned valkil for the respondent confends, in accord-

-ange with the view of the District Judge, that if the purchaser

is put on enguiry regarding the facts leading up to the sale, he

ig bound to satisfy himself by proper enquiry regarding the trne

facts of the case. This is no doubt the equitable rule adopted by

.courts where a person takes a transfer from a lirited owner of

property acting beyond the limits of his powers of disposition as

‘from & trustee or other person entitled to dispose of property but

-acting beyond his power. Bat in oar opinion, this test of bona
fides is not applicable to all cases. The expression means ouly

“good faith’ or ¢ honesty of dealing.” ~ See section 3, clause (20)

.of the Indian General Clanses Act, (X of 1897.% In Kandarpo

Nath Ghose v. Jogendra Nath Bose(3) and Nanjappa Gounden

v. Peruma Gounden(4) it was held thab the good faith required

by section 51 of the Transfer of Property Act did not involve

» . ‘ " . . .
1.7, 800,

(1) (1901) LLR., 25 Bom, 837 at p, 341 (P.C).  (8) (1911) 14 O.LJ,
{8) (1910) 12 C.L J, 391, (4} (1909) LL-R,, 32 Mad., 530.
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proper magniry. 4n the former case Mookzrize aud TryNox, JJ.,
held as follows :—“ As a general rule, in order to entitle an
oceupant of land to com pensation for improvements, three things.
must conear. . . . thirdly, he must have acted in good faith,
that is, under the honest belief that he hassecured good ftitle to-
the property in question,.and is the rightful owner theveof ; and
for this belief, there must be some reasonable grounds guch as
would lead a man of ordinary prudence to entertain it. Stock
v. Starr(l). These principles are substantially recognized in
section 51, of Transfer of Property Act, »nd are based on obvious
grounds of justice, eyuity and good conscience. In re Thakur
Chunder Paramanick(2). The principle is, as Mr. Justice Srory
put it in his classical judgment in Brightv. Boyd (3, which hasbeen
followed by this Court in Dharma Das Kundu v. Amulyadhan.
Rundu(4)that no man should be allowedto enrich himself unjustly-
at the expense of another, and that consequently where the defend-
ant has made the improvements in good faith as a bond fide ocou-
pant of the land, and in the belief that the land is his own, the plain-
tiff who obtains the benefit of expenditure which has increased:
the value of the property, ought to reimburse the defendant for
the expenditure so made.” The learned Judges abserve later om
“No doubt, ordinarily, the privileges of a holder of property iw
good faith, cease when he has knowledge or notice of an existing-
title adverse to that under which he claims, but in the present.
cage, that principle is inapplicable, becanse there was a substantiah
question in controversy as to the true effect of a testamentary
instrument of an ambiguous character, and the occupant ought:
not to be held disentitled to compensation for improvements,
unless they have been made after an adverse decision againsthim,””
It will be observed that the claimant of compensation did no
derive his title in that case through any act of a Court. The
position of one who does 50 ought, in our opinjon, to stand on a
superior ' footing. In the Madras case—Nanjappa Goundsn v.
Peruma Gonnden(d)-—, Munro and ABpur Ramn, JJ., laid down.
the same rule. Theys ay « We ave not prepared tosay that good:
faith within the meaning of section 51 of the Transfer of Property
Act, is necessarily precluded by facts showing negligence in

7 T

(1) (1870) 1 Sawyer 13, 42 ;s.0. (India) Fed, Cases, 1084, }
(2) (1886) Beng. L.R:, 595 (1.B.), (8) (1841~1:48) 1 Story 78,
(4) (1906) 1.L.K., 33 Cale, 1119, (5) (1909) L.L.I., 82 Mad., 530,
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Investigabing the title”” The right of a parchaser under a judicial
sale t0 the cost of improvements made by Lim has been dealt
with by Freeman in his book on “Void Judicial Sales.”” He
refers to the ease of Valle's Heirs v. Floming's Heirs(1), Judge
Naprow in his ‘opinion’ in that case rested himself mainly upon
the great judgment of Srory, J., in Bright v. Boyd(2), where a
person who had been evicted from land which Le had held by a
conveyance from an administrator on the ground that the
administrator had failed to comply with tife requirements of law
esgential to the validity of sale, tiled a bill for the recovery
of valuable and permanent improvements made by him in
good fuith belicving that the deed {from the administrator
conveyed a good title to the premises. Justice STory “after
great deliberation and research” gave the complainant the
relief prayed for in the Will, aud, in the absence of any
statutory provision on the subject, held the broad doctrine that
a bond fide purchaser for a valuable consideration, without
notice of any defect in his title, who makes improvements and
meliorasions upon the estate, hasa lien or charge thereon for the
increased value which is thereby given to the estate beyond its
value without them, and a Court of Bquity will enforce the lien
or charge against the true owner, who recovers the estate in a suit
at law against the purchaser. Judge Narrow observed that it was
quite immaterial whether thig was done by paying off incum-
brances, or by making permanent and valuable improvements,
In either case the value of the inheritance is increased by the

expenditure, and, as already observed, the plainest principle of
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justice demands that the heir or devisee should repay the monsy .

thus innocently expended for his benefit, to the extent that he
has been benefited thereby. The opinion of Judge Srory in
Bright v. Boyd(2) is exceedingly learned and able, and will well
repay careful perusal and study. Hetracesthe principle which
he applied there to the Roman Law, and shows that it has been

adopted into the laws of all modern nations which derive their.
jurisprudence from the Roman Law and demonstrates, by refer-

ence to the Writizlgs of Cujacius, Boththeir, Groﬁi;m,'BeH,, Puften-
dors, Rotherforth and others, and hy arguments which seem
conclusive of the guestion, that such principle has the highest

(1) (1859) 77 Am. Dec., 8573 8.C. 29,-Mp, 152, .
(2) (1841—1843) 1 Btory, 478, o
17
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and most persuasive equity, as well as common sense and common
SUNDARA ) '

avrak  justice for its foundation.
Avrine 3T The principle enunciated by Justice Story and adopted in the

——  American Courts commends itself to ns as eminently reasonable
MorrEBENSA

Rowrnm and we adoptit. The writer of the article on “ Judicial Sales” in

A_PSA P, the American Cyclopadia of Law and Procedure, volume 24,

page 70, states the law thus :—“ It is generally held that when the

proceedings are invalid, so that the pnrchaser loses the land, title

to which hewould haveé had but for the defects in the proceedings,

he is entitled to recover back the purchase money paid by him,

and to be reimbursed for money expeuded by him for taxes and

on repairs and improvements that have increased the value of the

land.” It will be noticed that good faith is not said to be

required in the passage though the sncceeding statemeut relating

to the purchaser’s right to subrogation seems to require good

faith in the porchaser to entitle him fo the amount of liens on

the property discharged by him. See also Moyle’s ‘Institutes of
Justinian,’ page 209.

We feel satisfied at any rate that the good faith required does
not go beyond an honest belief in the purchaser in the validity
of his title. T'he Distriet Judge doesnot find that the purchaser
was wanting in good faith iu this sense, but he applied a wrong
test by holding that the purchaser was hound to make due
enquiriesregarding the vegularity of the proceedings, The third
defendant did not show or even allege in her written statement
that the plaintiffs were aware of the fact that notice of the
execution procesdings was not served on the guardian ad litem.

-~ We hold, for the reasons mentioned above, that the plaintiffs
were enfitled 10 vecover compensation for the improvements made
by them. With regard to the value of the iwmprovements the
District Judge concurs with the finding of the District Munsif,

The decree of the District J udge must therefore be reversed
and that of the District Munsif restored with costs both here and
in the lower Appellate Conrt.




