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PRIVY COUNCILL.

GANESHA ROW (Prarxvivy),
n

TULJARAM ROW anp avorHER (DerExpants).

[On appeal from the High Court of Jugdicature at Madras.

Oiwil Procedure Oode (Act XIV of 1882), sec. 462—Comprrmise of decrec made in
wpartition suit by guardian ad ltem withoud learve of Couré—Suis by minor vn
attaining his magfority to vet it eside—tnther of Hindu joind fanily made
guardian ad litem of /ids son, being ulso limself a defendant fa partition swit
—Powers of head of Hindw joiat fumilp—Decree in parbition suwit g faveie

of father—Formn of decrce tn refting. dside compronitse,

Section 462 of the Civil Procedure Codo {Act XIV of 1882) provides that
“ no next friend or guardian for the suit shall, without the leave of the Court,
enter into any agreement or (:Bmpl'olrlisc on behalf of a minor with reference to
the suit in which he acts as next friend or gnardian.”

Where in o suit for partition by a member of a joint family, the father was
made third defendant, and his son, a winor, was made sixth defendant, and the
Court appointed the father gunrdian ad litem of the minor.

Held (roversing the decisiong of the Courts in India) that the powers of the
father were controlled by the provisions of section 462 of the Code, and he could
not, withont leave of the Court, do any act in his capacity of father, or managing
member of the joint family which he wag debarred from doing as gnuardian ad
Iitem. To hold otherwise would be to defeal the object of the enactment.

A compromise made, without the leave of the Court, by the father with the
second defondant, of a decree passed against the latter, was held therefore, in a
suit brought by the minor on atfaining his majority, to be not binding on him,

The fact that the money was by the deeree nade payable, not to the minor,
hut to the father who was admittedly vepresenting the family, made no difference
in the dnty which lay on him to obtain the leave of the Court to an agreement
which was clearly intended to affect the rights and interests of the minor.

The decree made by Their Lordships was to the cffeet that the compromise
was pot hinding on the minor, and he was romitted to his original rights under
the deeree in the partition suit.

Manoliar Lal v. Jedunath Siungl, [(1908) I.L.R., 28 All, 585 at p. 539: s.c.,
TR, 83 LA, 128 at p. 1317, followad.

“Areean from a decree (2Sth September 1909) of the High
Court at Mudras, in its Appellate jurisdiction which affirmed a
decree (2nd September 1608) of the same Court in the exercise
of its original civil jurisdiction. ‘

# Fresent :—Lord Movizox, Sir Joux Tk
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. to this appeal was bronght on 7th
. one appellant to vrevuver from the firss respond-
Jaram Row the sam of Rs. 1,60,205 with interest and for
relief.  The piaintill was the undivided son of Rajaran Row
o stGond respondent who was a brothgr of the lirst respondent.,
he two respondcx.lts with $wo other hrothers Ramachandra Row
nd Latchmana 1w at one time formed a jomt family with
sheir father one Venkata Row who died in 1871. In 1381 his
four sons agreed to divide the family prop.rty, husonTy a pvbia
division was made, a large proporiion of thmamny assets being
left in the possession and control of l‘uuumm Row as manager,
Tu 1886 Athmaram Row the son of Latchmana Row brought «
suit for partition againss bis father and uncles, and joined as
sixth defendant the present appeilant born in 1887 and then a
minor, and his father Rajaram Row was appointed by an order
of Court to be his gnardhan ad lifem. In the present suit his
cause of action was that after a decree lad been passed in the
partition suit of 1886 against Tuljaram Row and in favour of
Rajaram Row as vepresenting himself and his branch of the
family, which decree ovdered Tuljaram Row to pay a sum of
Rs. 86,000 odd with interest to Rajaram Row, the latter entered
into a compromise dated 21st November 1897 with Tuljaram
Row and in pursuance of such compromise entered up sabis-
faction of the decree in respect of the abovementioned sum.

The facts of the case leading up to the eompromise are
sufficiently stated in the judgment of their Lordships of the
Judicial Committee.

In the plaint it was alleged that the plaintiff having been an
infant at the date of the compromise was not bound thereby;
that the agreement was not bond fide ; that the entering up of

satisfaction by Rajaram Row was fruudulent without consider-
ation, made without due regard o the interests of the plaintiff,
and without the sanction of the Court as required by seckion 462
of the Civil Procedure Code, 1882. He prayed for a decree for
Rs. 83,731, with intcrest at 9 per cent. making a total amounb
of Rs. 1,60,000.

-~ ’f‘he defendant Tuljaram Row defended the suit denying the

f the plaintiff charging want of bond fi fes and frand
the compromise, which Le contended was valid

“"ﬂ"*';g_upd repudiating all liability to him,
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-of the joint properties belonging to them including the Kottapally
business. On 20th June 1890 the appellants and Subanna, the
tather of the first defendant, appointed by deed one Venkatrazu as
arbitrator to -effect the partition, and a purtition was eventually
made by him in 1801 of the Kottapally properties amoungst the
members of the joint family, with the exception of some of those
properties and the half share of the Akuvida properties aud
business which remainedsandivided : wnd after that partition
the Kottapally business was clpsed. Thtoughout the partition
proceedings, Venkanna, though fully aware of them, never
made any demand or claim for a share of the Kottapally
properties or business, nor snggested that auy share should
upon the partition be set apart for him. He contribnted no
-capital to the Kottapally business, was not consnlted about it
and did no work for it ; he never mads any adjustment or settles
ment of accounts in connection with it in the books of the
“Eottapally business, and had vo right of any sovt in it.

The partuership business at Akuvidu was from and after the
last adjustment in April 1821, and the partition abovementioned,
continued as before under the management of Venkanna, and
the appellants, Snbanna, and the first defendant were kept
i{nformed of and consulted from time to time by him as bo its
affairs,

It was also alleged that certain of the land mentioned in the
plaint was subjecs to a nsufrnctuary mortgage in favour of the
appellants’ joint family, the mortgage deed being in the name
of Nubanuna. The anuual income therefrom was collected on

behalf of the Kottapally branch by Venkanna aund was utilised.

by him in the Akuvidu branch up to 1900-1901 when the
mortgage came to an end. These amounts were in the Akuvidu
books of account credited to Subanna, and in the Kottapally
books up to 1891 were debited to* Venkanna. A detres lad
been obtained by Subanna iun the Court of the Munsif of Ellore
for money due to the Kottapally business; and after the death
of Subanna the first defendant was substituted on the record ag
decree-holder.. Venkanna up to 1003 exesuted that decree,
realised the decretal money, used it for the purpose of the
Akuvidu business, and ecredited it in the books of account of
the business.

On various occasions from and after 1891 namely (inter alin)

~in 18983, 1895 and 1901, the appellants endeavoured to have the
16-a
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Aknvidu properties divided and the business wound up and
clotsed, but withont success; and on 19th December 1902 the:
appellants instituted the suit out of which the preseut appeal
arose against the first defendant Ramamurthi, Venkavuva (since
deceased) and Lakshmanaswamy the sccoud respondent, his
adophed son, now sole l'eap-ondent

The plaint prayr‘d as against Venkanna and Lakshmana-
swamy that the Akurida partner thp should be dissolved and.
wound up, that au account should be taken of its dealings and
assets, including an enquiry as fo the properties purchased out
of the funds thereof, that the half share of the Kottapally
branch should be ascertained, and that three shares thereof
should be macle over to the plaintiffs with costs, and for further
and other relief.

As against the first defendant there was a prayer that
tho propertics of the plaintiffs and himself still remainimg
joint and undivided should be partitioned, but that claim was.
compromised.

Venkanna and Lakshmanaswawmy in their written statements.
(so far as is now material) alleged that thirty years previously
an agreement Liad been come to between the Kottapally branch
on the one side and Venkauna on the other, whereby each
party was to have a half share in the two businesses: and that
in 1890 or thereabouts an arrangement was come to between
the two parties whereby the Kottapally branch wers to take as
their share of the two businesses the Kottapally business, and

“that Venkanna was to liave as his share the Akuvidu business ;

that since then Venkanna had been enjoying the property of
the latter business separately; that the Akuvidn partunership
ceased at that time (1891) a.nd that the snit was therefore barred
by lmitation.

The Subordinate Judge held that Venkanna had no intevest in
the Nottapally properties and business, and that the Kottapally
branch of the family had owned a half share of the Akavidu
business and properties ; that thero was no arrangement in 1890
or 1891 that the Kuitapally branch weve to take the Kot tapally
properites and business, and that V enkanza “was io take tho
Akuvidu business and proparties ; that Venkanna hal produced
no accounts of the Abkuvida bosiness prior to 1854 although
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he admitted that he had them; that the plaintiffs zontinued
ho possess their interest in the Akavidu business and properties,
and that subsequently o 1381 thers had been varioug attempts
wade by them to obtain a division of those propswiies; that
mo question of limitution therefore arose, and that the plaintiffs
were enbitled to a share in the Akuvidn buq.inesq,,

The Subordinate Judge made a decree for dissslution of the
partuership, and for accounts to be taken.

The defendants Venkanna and Lakskmanaswamy avpealed
‘to the High Court against the dacree of the Subordinate Judge
and the appeal was heard by Savkaray Nair and Prxmey, J7J,,
who reversed the decision of the Subordinate Judge and dismissed
‘the suit us barred by lhmitafion. Saxganax Nur, J., said after
stating the facts :—

“Ou the facts stated above ib must be found that the partaer-
ship was dissolved in 1891, The partnership is not one for any
period of time. It was a parvtnership at will It wight be dis-
solved at any tiwme by auy one of the parties. Toxhibit A 12 was
prepared with a view to divide the properties at Akuvidn. There
svas no intention, if is clear, a$ that time of the plumtitfs carry»
ing on the Akuvidu business as before,”  And after dicussing
‘the evidence ab some length his judgment on this point concluded
as follows : —“ We are therc[ore of opinion that the partnership

2

mush be treated as having been put an end to in 1891, that the
plaintiffs were not treated as partners subsequent to that date,
and thervefore their claim to recover the amount doe to them
is barred by limitation.” And in that decisicn Pivgey, J.,
concurred,

On this appeal,

A. M. Dunne, for the appellants, contended that the Akuvidn
purtnership business had not, in fact, been dissolved by agreement
as alleged, or in any way that awas definitely proved. The
-arrangement alleged by the defendants by Whmh Venkanna was
said to have taken the Akuvidu business and the appellants’ joint
family the Kottapally business was found by the Snbordinate
Judge not to have been proved. That finding had not been
traversed on appeal to the High Court, but the case there seb up
-and argued was ghat the suit was barred by limitation because the
conduct of the parties showed that the appellants had not been
treated as partners in the Aknvidu blisiness and that the partner-
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<hip must therefore be ftaken to have been dissolved in 1891.
There was, however, nothing in the Limibation Act or elsewhere-
which prevented a partner [until he had been declared to be not
a partner] from bringing a suit for an accouns against his co-
parbners : no limitation, 16 was submitted, could run against him
unless the partnership has -been definitely dissolved. Buot what
definite act of the partiesor any of them had caused a dissolution
of the pm*tnev-shi}; ? The decision of the High Court amounted
merely to an inferenceror pxesumptlon from certain eircumstances.
that it had been dissolved in 1891 but that it was contended
was nob sufficient. The partuership was admitted, and it
presumably continued until put an end to by some definite act.
There was no such act proved, nor was any precise date shown
when it became dissolved, and the appellants were jastified in
presuming thatb their interest and rights therein had never
ceased or been pnt an end to. No case of estoppel by conduet
had been established against the appellants. On the coutras=
they were after 181 coutinuully pressing the defendants in
order to obtain a division of the Akuvidu properties, and get
the business wound up, particularly in 1893, 1845 and 1901,
as had been held by the Subordinate Judge.

Dr. Gruyther, K. O, and Kenworthy Lrown, for the respond-
ent, asked by their Lordships to go into the evidence of the acts.
and conduct of the parties to show whether from them an
inference could be drawn that fhere was really no partnership
existing in the Akuvida business after April 1891, pointed out
the nature of the accounts rendered Ly Venkanna to the
‘appellauts’ joint family prior to 1891, and up to the alleged
adgu tment of that year, and the fact that after that adjustment
1o such nocounts weve continued as had been previously rendered,
and contended that. the acecount rendered on I2th April 1891
contemplated a division of tke Akuvidu properties with a view
to dissolution, [Lord Mouvrroy—Division of the assets is
practically notice of dissolution] and that after that date the
appellants were not treated as co-partners; that their divicion
of the Kottapally properties "and business amorg themselves
lent some probability to the existence of the alleged arrangement
that that business should-belong to the appellants, and the:
Akuvidu businessto the deferdants,and cstopped the appellants.
from cluiming any inleresi in the latter business; that their
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view was confirmed by the leiter of the 8vd May 1801 ; and
that from what occurred in 1891 there must bhave been a
termnination of the partnership, and the High Court was rightin
so presuming. There were concurrent findings as to the fact of
the dissolution of the partnership in 1891, the Subordinate Judge
finding that *“ Exhibit A was kept from 1868 when thie business
was started, and continned to 12th April 1891 ,when the busiuess
ceased to exist as a joint business at Akavidu”: and “the
adjnstment of account in Exhibit A 2 was made with a
view to division.” And the High Court had made concurrent
findings(1),

Dunne replied.

The judgmwont of their Lordships was delivered by

Lord Sttaw.—This iz an appeal against a decree of the High
Court of Judicature at Madrus, dated the I0th December 1908,
which reversed a judgment of ihe Subordinate Judge of Rajah-
‘Whuvdry, dated the 16th Seprember 1905, The sait ss broughs
ineluded a claim for partition of certuiu family property. That
part of the snit has heen settled.  What remainy coustitutes the
subject of the present appeal.  The assertion is that the plaintifly’
family hava half shave, along with the defendant (the present
respondent) in o parinership business carried on in Akuvido.
The High Conrt has held that this claim is barred by lwitation
and hag dismissed the suit. ‘

It is unnccessary to refer to various other pleas in the case,
including those founded on an alleged mixjninder of causes of
action, because, in the opnion of their Lordships, the conclusion
reached by the High Court on the plea of limitation was clearly,
correct.

In or about the year 1868 a partnership business was started
in Kottapally. At o later date a husiness was started at Akuvida,
This latter was thronghout under The management of one Ven-
kanna, the adoptive father of the respondent The position of
Venkanna (who wag the second defendant in the suit) was this:
he maintained that in both businesses he had a half share; that
in, or shortly before, the year 1891, an arrangement was made
under which the joint family represented hy the appeliants made
a partition of their family property ; and it cannot be denied that,

(1) Bee extracts from High Court jndgment ante p, 188,
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with regard to the Kottapally business, shis partition became an
accomplished fact. Venkanna, however, further maintained that
there were cross-claims ; that he was entitled $o a certain shars of
the assets of the Kottapally business ; that, on the other hand, the
joint family was entitled 1o n certain share in the Akuvidu
business ; that these claims.were set against each other, and that
from 1801 she joint faumily lhas had no share in the Akuvidn
business, ’ :

It has to be admitted that, if a parctibion has faken place of
the joint family property, it is at least not uulikely that that
would have extendedty all the businesses which the joint family
shared ; and it must further be conceded that, if the joint family’s
intercsts were divided, a dissolution of thie Akuvidu partnership
with Venkanna was naturally iueident to the sitnation thus
created. Different persoma had ‘arisen in lnw, and with these it
was open to Venkanna to say whether he should be allied in part-
nership or not. What Venkanna does say is, that the dissoluties: -
—thus not unnatural in the situation of the joint family affairs in
1891—4did in fact take place. If thisis so, the suib, which was
initiated eleven years after that event, is, of course, barred by the
three years’ limitation established by article 106 of schedule II
of the Limitation Act.

In the opinion of their Lordships, the High Court has come
to a correct conclusion, and it is guite unnecessary to enter upon
the details of the case, which, iu the view taken by the Court,
amply confirm the result which has been reached.

Four salient points may simply be noted : (I) Prior to 1891,
and year after year, detailed accouuts, suitable as those of a cur-
rent partnership business, were rendered as between the joint
family, on the one hand, and Venkanna on the other. After that
year these acoounts entirely ceased. DBut (2)in the year 1891 an
account was furnished of a different character. That account, in
their Lordships’ opinion, was to all intents and purposes not a
revenue bub a capital acconnt, showing a complete division of the
partnership shares. It was, in short, in form and in substance an
acconnt entirely suited tothe event and purposes of a dissolution
of partnership. (3) From tha$ time forward Venkanna managed
the Akuvidu business without any interposition of interference by
the joint family or any representative thereof iu their interess.
It is true that cevtain requests were made to Venkanna for pay-
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ment, bub these were requests, not for a share of profit, but for
the payment of the balance due upon the dissolution accouns.
Finally(4) Venkauna having been apparently throughout main-
taining that his liabilities under the Akuvidu business were
balanced by his share of the assets in the Kottapally business, the
dispute was arranged by a letter of the 3rd May 1901, the authen-
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ticity and importance of which is not denied. °It was wribtten t0 Laxsuaranae

Venkanna by the first three plaintifts and by Lakshmanaswamy,
whois called as the first defendantt. In fact, it is the letter of the
members of the joint family ; and in this letter, signed by them,
they admmt to Venkanna “ you are singly carrying on business,”
and they refer to the “ verbal arvangement before this among
ourselves that the property acquired by you by carrying on busi-
ness at Akuvidu, and the property acquired by us by carrying on
business at Kottapally, should be duly divided and taken accord-

—ing to shares.”
T

They then narrate their unanimons request for a
settlement, and agree to take from Venkanna a sum according to
his wishes. Serious quostions might be raised as to whether the
writers of such a letter were not barred from thereafter instituting
the present suit, but for the purpose of the point of this decision
it #s sufficient to say that it completely confirms the idea of a
dissolntion of partuership having been effected at a previous
date, and it squares with the events on thab footing which took
place in the year 1891,

Me. Dunne presented a careful argument, inwhich he strongly
insisted that, ag the Akuvidu partnership was one at will, it must
be presumed to last till now, unless a definite date of dissolution

could be put forward and made oub. But, in their Lordships’ h

opinion, this has been done, and in a substantially conclusive
manner,, When annual accounbs ceased, and a final account,
showing the division of both capital and revenue was made ‘out,
the presumption was for dissolution asat the definite date of the
year inacconntthusclosed. The cessation of the ammual acconnts
points to some radical change having taken place, and the other
circumstances above noted leave little doubt wpon the mind
that that change waa the dissolution of the firm as in the. year
mentioned. ‘

All other questions in the case are thus at an end. Their
Lordships will hambly advise His Mdjesty that the appeal should

SWAMY,
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ATSKINSON, be dismissed and the judgment of the High Coart aflirmed. The
HAW, - . . .

Mouzroy, appellants will pay the costs of #his appoal.

E;E;'RAEI Appeal dismissed,

P.Cs. Solicitors for the appellants : Sanderson, Aélkin, Lee and:
Jooroopy Hddis. _
S“‘;:ZYA Solicitor for the respondent : Douglas Grant.
Larsamana- J. V. W -
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APPELLATE CIVIL.
Before Mr. Justice Sundara Ayyar and Mer. Justice dyling.
1911. MOITBEENSA ROWTHAN axD s£veN oTHERs (PLAINTIFFS
SePtember Nos. 1 aaD 3 aNp 1HE LEean REPRESENTATIVES OF THE

13 and 20,

DECLASED SpcoxD PLAINTIFF), APPETLLANTS,
v
APSA BIVI (Derexpast No. 3), Responpean.*®

Court sale— Stranger purchuser, hond fide effecting smprovemenis— Subsequnent:
eviction—Improvements right to velue of.

A purchaser ina Court auction, who was nol u party to the deeree, is entitled.
tothe value of the improvements bond jide effected by bini, on belug evicted from
the property ewirg 1o stme defcet or frregularity in the proveedings leading np-
to the sale,  The thne of his making the improvements is immuterial, provided.
he had then an henest beliet in the validity of his title, FEoug fides in this conunec-
tion means oniy honest Lelief m the validity of his title and does not extend to-
the peceesity of making proper engniries as to the title and regnlurity of the
prior proceedings. Section 51 of tle Trarsfer of Preperty Actis inapplicable
to w parchaser at a conrt sale,

Per curimin,  There is n grent distinction between stranger pnrchasers and.

“ decree-liolder purchasers, The principle of coveatd empior has no upplication.
to a court purchace.

There is no covenant for title implied in a court sale and the purchaser take-
only the right, title and interest of the judgment-debtor.

Quare:  Whether Zaim-ul-Algin Elan v. Muhawmad Asghar Ali Khan
(1588) 1.L.B., 10 AlL, 166 (P.C.) lays down that straxger purchasers in order to-
be entitled to protect fon shizuld make their purchases bund fide 7

Nanjappa Gour den v. Peruma Geunden (1909), 1.L.R., 32 Mad,, 530, Kundarpe
Nath Ghose v, Jogendra Nath Bese (J910), 12 C., 1.3, 891, Stack v. Starr (1870)
1 Sawyer, 15; s, 22, (India) Fod. cutes, 1084, axd Brichi'v. Bord (1841-1843) 1
Btory 478 and Dharme Das Kundu v, Amulyadhan Eundw (1806) and TL.R,, 33
Cale, 1119, followed. .

XX1V American Cyclopaedia of Law snd Precedure, page 70, referred to.

* Serond Appoal No. 306 of 1910.



