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APPELLATE CIVIL.
Before Mr. Justice Sundara dAyyar and Mr. Justice Spencer.

S, A ANANTANARAYANA IYER AND THREE oTHERS
{ DEFENDANTS), APPELLANTS,

Y.

SAVITHRI AMMAL (Prawryr); Responppyr#

Partition—Consideration--Boni {ids claim for separafe allotment jor wmarrisges of
ong brother’s daughters—Agreement at or before pariition fo allod—Brecution of
provissory-notes by each brother for his share of the amowni-—Previous suit for
partition—-Subsequent suit on promigsory-note-—8ec. 43, Civil Procedure
Code (Act XTIV of 1882), no bar—Causes of action distinct,

Anagreewent made between pavtics to a partition, by which one brother
was Lo pay money for the marriages of his brotkers’ daughters, whether it iy
made before the partition and suhsequently embodied in the deed of partition or
made at the time of partition, is an enforceable contract, as the agreement by
the father of the duughters to other terms of the partition is sufficient con-
sideration.

A claim at the time of partition for the allotnient of a sepgrate sum of money
out of the gencral funds for the pevformance of marriages of the daughters of
one of the hrothers to a partition is not altogethor unfounded aceording to Hindu

“law. Even otherwise an agreement 8o to allot would be hinding on the persons
agreeing as one of the terms of a bond fide compromise coustituting a gettlement
Letween the members of a family, if theve was a bond frte claim for the same at
the time of partition. *

If an agreement so to pay @ certain snm made Ly the other brothers at the
time of partition becomes split up into varions agreements by the execution of
separate promissory-notes by the other hrothers, each for hie shave, the obliga-
rion ta pay the amounts of the prowmissory-notes is distinet from the obligation to
observe ihe other terms of the purtition; so that a Suft firgt. brought for partitizm
against all the brothers (section 43, Zivil Procedure Code, Act XIV cf 1882), does
not har the institntion of a snbsequent suit for the sum due from one of the
hrothers under the promissory-note. * Cause of actinn ' meaning of, explained.

Nanw v. Reman, [189%] LI.RK,, 16 Mad, &35 Sesha Ayyar v. Krishne
Ayyangar, [(1901) LT.R., 24 Mad, 96.1 Umed Dholchand v. Pir Bdheb Jiva
Miy2 [(1883) L.L.R. 7 Bom,, 13+] Sundar Singh v. Bhalu, [(1828} LL.R., 20
AlL, 3221 and Moro Raghunath v. Rildj Trimbuk, | (1869) 1%, 2., 18 Bow,, 457,
followed.

Appasimi v. RaoPasimd, [(1886) LL.R, & NMad, 279]_ and Shanmugam Filiad
v. Sved wulem Ghose, [(1904) LT R., 27 Mad., 116], distinguisked.

Preonath Mukerii v. Bishnath Prased [(1807) T.L.R.,420 All, 256], diszented
from. . . » ‘
Per curiam.~—1I{ several prm;missor_v-notes are executed for portions of the
same debt, each promissory-note creates a ua,u.se of act‘ion, and this would be so
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gven if it be assumed that a suit might be instituted for the whole debt on the -

original cause of action.

SecoNp ApPEAL against the decree of J. G. Burw, the Acting
Distriot Judge of Tanjore, in Appeal Suit No. 392 of 1909,
presented against the decree of 0. Vrnzosa Row, the Subordinate
Judge of Tanjore, in Original Suit No. 5 of 1503.

The facts of this case are sufficiently set out in the judgment.

1. Rangachariar for-Airst and second appellauts and V. Puru-
shothama Azyar for the other appellants.

T. R. Venkatarama Sastri for the respondent.

Jupamenr.—The suit out of which this second appeal arises
was instituted on a promissory-note executed in favour of the
plaintiff’s husband by the first defendant on behalf of himself and
as guardian of the second defendant who is bis natural son given
away in adoption to a brother of his. There were four brothers
in an undivided Ilindu family, namely, the plaintiff’'s hushand
Aiyaswami Alyar, the first defendaunt, the second defemdant’s
adoptive father and one Subramania Aiyar. Disputes arose
between them {n comnection with the partition of their family
properby. Aiyasami Aiyar, the plaintifi’s husband, was burdened
with six daughters, only two of whom had been given away in
marriage, several daughters of some of the other brothers hud been
married at the expense of the family.. Aiyasami Aiyar made a
clalm that he was entitled to have an allotment towards the
expenses of the marriages of hLis other daughters. The other
brothers in settlement of this claim agreed to pay him Rs. 5,000.
This agreement is one of the stipulations contained in the partition
Karar, Exhibit O, datéd the 5th September 1901. According to
Exhibit O, they were bound to make the payment within three
months by which time apparently the parties intended the parti-
tion would be completed. * Lists of properties to be alloted to
each of the co-parceners were drawn up on the 1!th January
1902.  As payment of the Rs, 5,000 promised had mot been
made to the plaintiff, two promissory-notes were executed for the
amount. Oue of them, Exhibit A, for Re. 8,333-5-4, and the other
by Subramania Aiysr for the balance on 10th January 1902. The
lower Courts have held the-plaintiff entitled to a decree for the
amount due on the promissory-note, Eixhibit A. The defendants
object to the decree on three"grounds : (1) that there was no couasi-
deration in Jaw for the promise to pay Rs. 5,000, (2) that the promise
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was not of snch a character as would be hinding on the minor sspond
defendant when made by his guardian, the first defendant, and (8)
that the suit is barred by section 43 of the Civil Procedure Code.

The first contention may be disposed of in a few words. The.. gy, xm.

NABATANL

appellant’s argument is that the agreement to pay Rs. 5,000 was
not one of the terms of the agreement between the parties for the
division of the family properties, but an indepeadent promise;
that there was no obligation unde1 the Hindu law on Alyasami’s
brothers to contribute towards the expenses of his daughter’s
marriage and that there was, therefore, no legal consideration to
support the promise. We are entirely umable to accede to this
argument. Paragraph 13 of Exhibit C says: ‘“ As it has been
settled that for the expenses of marriages, etc., that have to be
celebrated for the daughters of Aiyasami Aiyar, one of us, the
other three co-parceners shall pay Rs. 5.000 in a torm of three
months from now : the said sum of Rs. 5,000 shall be accordingly
paid o in cssh in the aforesaid term.” The natural construction
of the clause is that the parties agreed under the imstrument,
Bxhibit C, to pay the sum. But assoming that it had been pre-
viously settled that Bs. 5,00y should be paid to Aiyasami Aiyar,
that fact would certainly make no difference for the effect of the
clanse is to make the previons agreement about the payment of
Rs. 5,0 00, part of the agreement of partition which the parties
were ab perfect liberty to do. Mr. Rangachari attempted to perform
the impossible feat of separating the promise contained-in clause
18 from the other terms of Exhibit C, and he would regard the
statement in paragraph 18 asa mere recital of an mdependent
promise, even if the promise was made atthe same time as the
other terms in the Exhibit (! were agreed to. He contends that
the plaintiff himself so treated the matter in the plaint, but we
can find nothing in the plaint to suppbrt the argument. He also
relies on a sentence in Exhibit B, a letter written by the first
defendant and Bubramania Aiyar on the same dgy as they exe-
cuted the promissory-notes, is which they say : « even though other
matters relating"to partition among us may not he settled, we
shall pay off the said amount without raising any objection.”
But this does not show that the promise was a transaction inde-
pendent of the agreempnt of partition. The object of the letter
 was merely to prevent the exeoutants of the promissory-notes, in
_ case litigation should ensue with regard to the enforeemenb of the
13-4

SUNDARA
A¥vaR
AND
SPENCER, JI.

Iver
ko8
Bavirar:
AMMAL,



SUNDARA
AYVYaR
AXD
HpEXCER, JJ.
ANANTA-
NaBRATANA

" IYER
o,
SAVITHRI
AMMAL

154 THE INDIAN LAW REPORTS. [VOL XXXV

agreement of partitien, from resisting the payment of the amount
of the promissory-notes until the other terms of the partition
agreement were also fulfilled by the various parties thereto. In
other words, {he object was to prevent them from raisieg the plea
that no term of Exhihit C could be enforced prior to the fulfilment
of the other terms. This does not show that the promise was not
to be enforced as ove of the terms of Exhibit C. It is not con-
tended that the defence of absence of consideration could be set up
if the promise be regardéd as one bf the terms of the contract of
partition, as Alyasami Aiyar’s agreement to the other terms of
the contract would then be sufficient consideration.

With regard to the second contention that the first defendant
had no right to bind the minor second defendant hy sueh a pro-
mise, the argument is that according to Hindu law there is no
obligation on the part of co-parceners to provfae at a partition for
the marriages of the daughters of one of them out of the general
fzimily funds, and that it was therefore heyond the pogers of
the first defendant as a guardian to bind his ward for a purpose
which ereated mo legal obligation on the ward. But it is clear
that Aiyasami Aiyar made a clalm that he was legally entitled
to a provision for his danghter’s marriages. Three daughters of
the first defendant had been married at the expense of the family
estate and the only daughter of Subramania Aivar had been
married and provided for out of joint family funds. "There is no
reason for supposing thal Aiyasaumi did not believe that he had
ground for making the claim or that the first defendant did not
believe that there were some grounds for the claim, Nor can we
artume that the claim was altogether unfounded according to
Hindu law, although the plaintiff's pleader in the Court of First
Instance seems to have conceded that the claim could not be
enforced by a Conrt of law. Further, it appears from paragraph
12 of the Subcrdinate Judge’s judgment that there were other
matters in dispyte batween Aiyasami Aiyar and his brothers.
All of them were settled by Exhibit C, and it iy impossible to
separate the promise contaived in paragraph 12 frowm the ather
terms of HExhibit C, and to test its validity by a consideration
merely of the abstraat legal question which is raised to resist the
promise. We must uphold' it as one of the terme of a Hond Sfide
compromise constituting a seftlement between the members of the
family.
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We now proceed to the consideration of the last question Stxiaws
whether the suit is barred hy section 43 of Act XIV of 1882. A,;i\i}?u
The defendant’s contention is that the plaintiff shonld have SrevcER,JJ.

included the present claim in the Suit No. 31 of 1904 on the fle  Axasta.

of the Additicnal Subcrdinate Court of Tanjére instituted by the N“I{ﬁim
plaintiff’s husband against the defendants and Subramania Aiyar v

s s . . . S;\i‘lilmx
for division of the family properties. The Ifarned vakil for the  Awvir.

appellants contends that the cause of action was the same in both
suits, namely, the agreement of'partition,"Exhibit C, and that the
suit is therefore barred by section 43, Theargument is fallacious
for several reasons. In the first place the present claim is one
against the first and secend defendants only, while the right to
division of the properties was against all the members of the
family inclading Subramania Aiyar. [See Nonu v. Raman(1).]
fecondly, the parties agreed to execute separate promissory-
notes for the sum of Ks. 5,000, BExhibit A, being executed
by defendants Nos. 1 and 2 and another promissory-note by
Subramania Aiyar for the remainder of the amount. The original
agreement to pay Rs. 5,000 was thus split up inte two contracts,
In Exhibit B, the letter alveady referved to, the first defendant and
Subramania Aiyar say :*“ As we have not found it convenient to
settle it now (that is, the payment of Re. 5,000) according to the
aforesaid arrangement * (that is, to pay the amount within three
months from the date of Exhibit 0), ““we have on this date
separately executed promissory-notes to you for the said amount
and thereby the sald matter has been settled.” In other words,
the obligation ereated by Exhibit C is regarded as discharged by
the execution of ftwo different promisspry-notes. There cdll
therefore be no doubt that the promise contained in paragraph
38 of Exhibit C became separate from the other obligations
contained in that instrument and was split up into two different
obligations by two promissory-notes. Fach promissory-note
therefore furnished a separate cause of action different from the
obligation existing under Exhibit C. Thirdly, even apart
from the effect of Hxhibit B, we have no doubt that although
the original obligation may be single and entire, if the parties
agree fo execute & separate docaument for a part of the obliga-
tion that document will constitute a-distinct” cause of action., In

(1) (i898) T.LR., 16 Mad., 335 ; (1800) Punjab Rep,; 32,
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Sesha Ayyar v. Krishna Ayyangar(l) a sum of Rs. 10,500 was
fourd due by a debtor, and for this amouat two mortgage bonds
were executed by him, one for Re. 10,000, and the other for Rs. 500
on the same date, It was contended that a suit instituted on the
bond for Rs. 10,000 was harred by a previous snit on the one for
Rs. 500. Suappuard and Daviss, JJ., held that it was not. The
learned Judges say: It way be true that the term ‘cause of
action’ is used in that séction in a peculiar way, but we do not
think that when parties; for whatover reason, choose to agree that
there should be two instruments and two obligations, the Cowrts
are justified in saying that there is only one obligation.” The
same view was held in Umed Dholchand v. Pir Siheb Jiva Miya(2).
Therefore for the amount due on a previous bond, two different
bounds were executed by the debtor. Sancent, C.J.,and Mrnvivy,d.,
held that the bonds furnished different cfuses of action for
purposes of section 43. Their Lordships say : “ There can be no
doubt that the two bonds and the default in payment of them
constitute, in any view of the expression *cause of aJetio;,’ two
disbingt causes of action and there is nothing, we think, in the
langunage of the section (which would appear to have been mainly
designed to discourage multiplicity of suits) which would justify
the Court in going behind the bonds to econsider the circumstances
out of which they sprung, albeit those circumstances might
themselves at the time have constituted a cause of action™ [see
also Sundar Singli v. Bholu(3) and More Raghunath v. Balds
Trimbak{4)]. Itis immaterial, as pointed out by the Bombay High
Court, for the decision of an objection under section 43 to consider
yhether a suit could have heen instituted on the original indebted-
ness, apart from the promissory-notes. It is often the case,
no doubt, where a promissory-note is executed for a previously
existing debt that an action may be maintained on the debt,
apart from the promissory-note. And it is sometimes necessary
to do so, as when the promissory-note is unenforeeable for defect
of stamp or otherwise. - But this does not show that the promissory-
note itself is not a cause -of action. There are two causes of
action in such a case on either of which a suit may be maintained.
The presumption would, ordinarily, be that the cause of action for
the debt is merged in the promissory-note. But there would be

(1) (1801) LLR., 24 Mad., 96 at p. 109, (2) (1888) L.L.R.,7 Bum., 184
(8) (1898) I.L.R., 20 AllL, 823. - (4) (1889) LL.B., 18 Bom., 45.
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no effective legal merger where the promwsory-ngte cannot be sued o .o
on, If several promissory-notes ave executed for portions of the A‘d‘m
same debt, each prowmissory-note createsa cause of action, and this Spencr w, Ji.
wonld be so, even if it be assumed that a suit might be instituted -

:'\NANTA-
for the whole debt on fhe original canse of action. 1f the ereditor NARATANS
neglecting one of the promissory-notes iustitutes asuit for the ::E :

amount secured by it on the original cause of agtion, thenno doubt Sﬁifi“
he would not be entitled to, maintain ancther suit for the remaining :
amount on the original debt. Bubt no difficully can arise under
section 43 where the former suit was instituted on one of the
promissory-notes. In such a case he could claim no move than the
amount secured by the particular promissory-note. That promis-
sory-note is not a canse of action on waich he could claim the
balance of the debt. Section 43 compels a person only tu inelude
the whole of the ciaim arising from the same cause of action.
It does not require him to include what he could claim on a
cause of aotion distinct from that which he sues on. My, Ranga-
chari las referred to three cases in support of his contention:
Appasami v. Rimasimi(l), Shanmugan Pillai g Syed Gulam
Ghose(2) and Preonath Mukeryi v, Bishnath Pmsad(d). In the
first of these, Appasams v. Ramusinu(l) upon a settlement of
acconnts a sum of money was found due to a creditor which the
debtor agreed to pay. He gave the creditor an order on his agent
to pay a portion of the amvunt from the profits of certain land and
promised to pay the balance within a month. The agent having
failed to make payment, two different suits were instituted on the
same day against the debtor for the amount whieh he had directed
the agent to pay and for the balance, respectively. It wgs
contended that both suits were barred by sections 42 and 43.
Beasor and ParkEr, JJ., held that the giving of the order on the
agent was not similar to the exesution of a promissory-note so as
to give the oreditor a separate cause of ‘action for the amount of the
order, and that the cause of action for the whole amount remained
the same. They distinguish the case from Umed *Violehand v. Pir
Siheb Jiva Miyg(4) and hold thatwone of the suits must be held
to be barred. That case is clearly not analogous to the present
one where a distinet source of obligation was created by the
exeoution of thespromissory-note. Inthe second case Shanmugam

(1) (1886) L.L.R., 9 Mad., 279. . (2) (19041) LL.R., 27 Mad,, 116,
(3) (1907) LL.R., 20 4L, 256. © - (4) (1886) Lok, 7 Bom,, 184,
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Pillai v. Syed Gulam Ghose(l). An inamdar obtained separate
mucliilikas from the occupying ryot of his land for two different
years. He first instituted a suit for rent for the later year and
subsequently institated another for the rent of the carlier year,
Brwsox and Bmasmyam Arvaweasr, JJ., held that the second suit
was barred. The judgment was based on the ground that the
muchilikas did not, furnish the cause of action for rent. They
apparently regarded a muchilika as mevely evidence of the terms
of the tenancy betweerl the lamdholder and the ryot. They
observe that ‘“ though there were separate muchilikas for faslis
1306 and 1805, yet there was but one cause of action, viz., non-
payment of rent by a tenant to his landlord. Though the rents
became payable under different documents and at different times,
they are only different claims under the same cause of action or
tenaney. The case is very similar to the ‘case where several
articles are sold in succession by 4 to B. 1f the vendor sues for
the price he must sue for the price of all the goods sold up to the
date of his suit and cannot sue separately first for one and then
for another.”” Tn the third case Preonath Mukeryi v. Bishnath
Prasad(2) “ A4, a doctor, agreed with B to accompany B to
Hardwar as his medical attendant on a fee of Re, 100 a day.
After seven days B gave 4 a promissory-note for Re. 700, repre-
senting seven days’ fees. B, who was a vakil, also promised $o
assist A professionally in certain litigation. B, however, died
before he could fulfil his agreement to render professional services.
Asuved B’s son npon the promissory note fivst, and subsequently
in a separate suit for the balance of his fees for attendance at
Herdwar under the alleged agreement and for fees for later
attendance at Benares.” It was held that the second suit was
berred by the provisions of section 48 of the Civil Prosedure Code
g0 far as the fees for attendance at Hardwar were concerned
though not in respect of the other fees claimed. The learned
Judges, Srawiey, C.J., and Burxiyrr, J., say that the cause of action
for medical fees was the same in both cases and that it was in
reality the breach of the agredment to pay a fee of Rs. 100 per
day for attendance on the deceased. They observe : ¢ It is true that
Raghunath Prasad ekecuted a promissory-note to secure the
payment of Rs. 700 on account of fees for seven days, bus the fact
that this sscurity was given does not take the case out of seotion

(1) (1#04) I.L.R., 27 Mad., 126. (2).(1907) 1.L.R., 20 AL, 256,
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43 because of the proviso to that section which is in the following  Svxpana
terms :—¢ For the purposes of this section an obligation and®a 4TI
collateral security for its performance shall he deemed to constitute Svexess, J3.

but one cause of action,” 'The contention, therefore, that the cause  Axawra.

of action on the promissory-note is one_ cause of action, and the “*Yira™*
cause of action for the recovery of the balance of Hs. 600 forms Sav
DAVITHRI

another cause of action, is not well founded.” W,ith all deference  auir.
we are unable to agree with the learned Judges that a promissory-
note exceuted for payment of a debt is ordPharily tn be regarded
merely as a collateral security for the debt. The deposit of title-
deeds or mortgage as security is only an accessory right to
secura the rendering of the main right, namely, the debt. But a
promissory-note is primd facie to be regarded as the record intended
by the parties of the obligation to pay the debt. The decision
is not in accordance with the cases already referred to above
including the judgment of the Allababad High Court in Sundar
Singh v. Bholu(1) which is not referred to in the judgment.

For the reasons mentioned above we hold that the present suit
is wot barred by section 43 of the Civil Procedurg Code. We
dismiss the Second Appeal with costs,

APPELLATE CRIMINAL.

Before My, Justice Sundara 4yyar wid My. Justice Spencer.

In re B. VENKATA ROW (Fimrst PrisoNgr), APPELLANT.¥ 1911,
. : Lecember
Lvidence—TExpert in handwriting, value to be attached to evidence 4, 59 :ir?(li gg‘
kol

of-—Corroboration of such evidence. »

An accused should not ordinarily be convicted of forgery npon the npeorro-
borated testimony of o handwriting expert.

The value to bo attached to the evidence of han&iwritiug experts diseussed.
AppEaL against the deerce of V. Vinveoraur CHETTI, the Sessions
Judge of the South Canara division, in Calendar Case No. 19 of
1910,

The facts of the case are fully set out in the judgment of
Sunpara Avvag, J.
~ Mesars. Kunjzumz Nair and G. drnagi Ran for the a,ppellant
The Pubhe Prosecutor opposing.

(1) (1898) T.LR;, 20 All, 322,
# Criminal Appeal No, 824 of 191L



