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APPELLATE CIVIL.

Before Mr. Justice Sundara Ayyar and Mr. Judice Plulh'ps.

S. E A M A M U E T I D H O R A  an d  th 'r e e  o t h e r s  (PLAiNTH'Tt! 19U .
(Nos. 1, 2 ,4  A ND  5 ) ,  A p p e l l a n t s ,

V.

^PHE S E C R E T A R Y  O F  ST A T E  I N D I A  I N  OOIINGLL 

(R e pbesen tbd  b y  thk c o l l e c t o r  OF V IZ A G A P A T A M )  

(D e fen d a n t), R espo n d en t .-̂

Right of Suit— Suit for examption from la.nd revenue, oiDier alon^i ca.n brinij suit for 
la/nd, hy J. against B, ending in favour of A  — Third  jjarties cannot question—  
Res judicata, Civil ProcedufS Code (Act V of 1908), sec- IS, not exliaustite,

iV suit for a declaration tliafc the land is not liable to assessmeat can be insfci- 
huted only by tlie person entitled to  i t  as owner.

If  a suit re la ting  to ownersliip of the lund, "betweeatwo persona, has ended in  
favour of odg oi‘ them, th ird  parties having’ no in terest in the land a t th e  time of the  
litigation cannot, in the absence of any collusion or fraaid on them , dispute the  
settlem ent of the  dispute between them  as to title, even £or®suppnsed want of 
jurisdiction ; and it is equally tru e  th a t neither of the  parties tio th e  litigation 
an be perm itted  to aver aa against third persons in the  like position th a t the 

land belongs to  himself and not to Mb opponent in  the litigation.
Second Appeal No. 574 of 1909, followed.
“'B igelow  on E stoppel” , 5th, edition, 4-1, referred to.
Per Curiam ,— 1 he question does not depend upon the  application of th e  

doctrine of re.< fudicata. Section 13, Civil Pi'ocedure Code, does, not cover 
all cases of estoppel b]’- Judgment.

Tbe yiiit was for a deolaratiou that the defendant, the Secretary of State for 
India, was no t entitled to levy any assessment on certain lands which the plain
tiffs claimed ag p a rt of their AgTaharam. In  previews yuits by 33 againtih p lain
tiffs once for a declaration of titlfj aud afteiw ards for possession of the lands, 
th e  judgm ents were in  favour of B,

E$ld, th a t  the  plaintiffs in  the  prosout su it ^annot be pei'm itted to prove as 
against the  present defendant th at they  were th e  owners aad  (2) t.hat{the suit 
was not maiiitain.able.

Semhle: Even if ih e  previous litigation had ended in  favour of the  present 
plaintifYs, the  Government, though it  would not be entitled  to  question th e  
plaintiff’s title , woulS*not be bound to regard th e  land as exempt from  revenue.

S econd A p p e a l  against tbe decree of D . E a^havendra Eao, the 

Tem porary Subojsdinate , Judge of *Vizagapatam, in  Appeal 

No. 862 of 1907, presented against the decree of S. V w k a t a st o b a

Second Appeal Fo. 248 O'? 1910,



SuNDAEA R ap, the District Munsif at Chodavaram, in Original Suit No. 306
of 1908.

J*HiLi.iPs, JJ. TJie facts of this case are sufficiently set out in the judgment.
Eamamurti p . NarayanamwrU for the appellants.

■ The G-ovemment Pleader for the respondent.
The Secke- J tjdgment.—I n the suit out of which this Second Appeal arises

TAEY OF
State i?or the plaintiffs prayed for a declaration that the defendant, the
Council . Secretary of State for I^idia in Oc^uncil, was not entitled to levy any

assessment on certain lands which they claimed, as part of their 
Lingabhupalapnram Agraharam. The defendant contended that 
the lands in question did not belong to the plaintiffs, that, in Origi
nal Suit No. 588 of 1891 in the Ohodavaram District Munsif’s Court, 
one Eannigadu and Soniaradu sued the present plaintiffs for a 
declaration that the lands "belonged to them /is Barikis {i.e., village 
watchmen) and obtained a decree which was confirmed on appeal 
and second appeal, that subsequently they instituted another suit 
under the Madras Eegulation VI of 1831 in the Revenue Court 
for the recovery of the lauds and it was decided that they were 
entitled to the assessment of the lands from the present plaintiffs, 
that the plaintiffs could not therefore now be permitted to claim 
the lands as their own and that there is no cause of action for the 
suit. Both the lower Courts dismissed the plaintiffs’ suit holding 
that the question of the plaintiffs^ title to the land comprised in

- Original Suit N o ., 588 of 1891 is res judicata. The plaintiffs
alleged that that suit did not comprise the whole of the lands in
cluded in the present suit. But we must accept the finding of the 
hwer Ooui'ts that the lands in both the suits a,re the same.

We are of opinion that the plaintiffs have no cause of action 
which would entitle them to maintain the suit. The land admit
tedly belongs either to^them or to the Barikis. The dispute 
between them was settled in Original Suit No, 588 of 1891 and 
the Barikis subsequently obtained in the Revenue Court a decree 
for such possession of the land as they were entitled to. The suit 
for declaration that the laild is not liable to assessment can be 
instituted only by the person entitled to it as owner. It is con
tended that the plaintiffs are entitled to prove in this suit that the 
land belongs to them and" not to the Barikis,'^and that the deci
sion in Original Suit No.^588 of 1891 cannot be relied on by 
the defendant as he was not a party to that suit. This, in  
our opinion, ig an entirely untenable propoaiticii. It is not
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contended that the plaintiffs would have any cause of actiori Sundara

unless the land belonged to them as part of their Agrahai-am.
The question relating to the ownership of the land was one JJ-
entirely between, the plaintiffs and the Barikis; and the BariMs Ramamurti

having obtained judgment against the plaintiffs, third parties
having no interest in the land at the time of the litigation cannot
dispute the settlement of the dispute between tHem as to title, and S t a t e  i--o r

it appears to us to be equally true that neither of the parties to cotocî l.
the litigation can be permitted to aver as against third persons in
the like position that the land belongs to himself and not to his
opponent in the litigation. Suppose there is a dispute between A
and B  as to which of them is the owner of a zamindari, and it
is decided in favour of A, Can B  be permitted to sue each of
the ryots of the zamindari for rent on the ground that the
zamindari belongs to himself and not to ? It seems to us that
undoubtedly he cannot. See our judgment in Second Appeal
No. 57? of 1909. Agaiu could B  be permitted to institute a suit
against Government for a declaration that it is nob entibled to levy
water-cess under Act V II of 1865 on certain lands & the zamindari,
a,nd claim to prove therein that the zamindari belongs to himself
and not to A f  The answer must be in the negative. In • ‘ Bigelow
on Estoppel,” 5th editioa, page 44, the learned author observes as
follow ;—

“ Littleton says : ‘ 'Where a man is outlawed upon an action of 
debt or trespass, or upon any other action or indictment} the 
tenant or the defendant may show the whole matter of record and 
the outlawry, and demand judgment if he (the demandant or 
plaintiff) shall be answered.’ Lastly> Lcft'd Ooke says ; ‘ "WTiere 
the record of the estoppel doth ran to the disability or legitima
tion of the person, there strangers shall take benefit o t  that 
record ; as outlay, excommenqement, professioHj attainder of 
praemunire of felony, etc., bastardy, muKerty, and shall con
clude the party though they be strangers to the r̂ecord. But of a 
record concerning the name of the person, quality, or addition no 
stranger shall take advantage, because he shall not be bound b y ' 
it.’ This principle is not confined to actions rem as stated by 
the learned anther already referred to. “ I f  all who have a right 
to appear and be heard in a cause have been, duly made parties, 
the judgment establishes a perfect and complete right against all, 
as much as would a ©onveyaitoe of a joint ©state fey &11 the parties
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SuNDAEA ia terested . •Tiiclgment in  an action s tr ic tly  in pf^rsonam, in d eed , 
iDinTls th ird  persons in  th a t  w a y ; a ll th a t  is necessary  is th a t  aJl 

Phillips, JJ. those who have the  exclusive r ig h t  to  lit ig a te  th e  cause are p roper 
"RamajitJETi parties to  it, an d  th a t  th e  question  shou ld  be determ ined  w ith- 
^  Ditosa ou t collusion. Ju d g m e n t th a t  ^  is d eb to r o f B  is an  exam ple . 

The skcre- _ _ _ In d ee d , the difference betw een iu flg m eu ts  m  rem  and
TAEX 01'' ■ _ . -

S t a t e  f o b  ju d g m e n ts  m  pers/;mam in  our law , as reg a rd s  th e ir  effect, appears
CoiTTs-cnl a t  bottom  to be only a difi'erence of d e g re e ’' (see p . 48). A g a in  

he observes “ T h ird  pefsons caniio t ob ject w hen  those who have 
th e  exclusive r ig h t  to se ttle  a question have done so w ith o u t fra u d  
upon  them  ; in  th e  absence of f ra u d  n p o n  them^ those  (not being  
privies) who are not, o r from  w^ant of in te re s t m ig h t n o t be, 
parties, h av e  no concern w ith  th e  ju d g m e n t, an d  can n o t a ttack  i t  
even for supposed w a n t of ju risd ic tio n , or fo r frau d  upon  others ” 
(see p. 151).

The question  does n o t depend  on th e  ap p lica tio n  of th e  doc
tr in e  of res jud ica ta  betw een  th e  p arties  as expounded  in  sqAtion 13 
of the  C ivil P rocedure Code. T h a t section  does n o t cover all 
cases of estopped b y  ju d g m e n t. W e  m u st hold  th a t  th e  p la in tiffs  
cannot be p erm itted  to prove th a t  th e y  are  th e  ow ners of th e  land  
in  question . T hey  have therefore no cause of action .

M r. N a ra y a n a m u rti who appears fo r the  p la in tifls  asks 
w hether, i f  the  decision in  O rig ina l S u it N o. 58H of 1891 had 
been in  fav o u r of th e  p la in tiffs, the  G overnm en t w ould  be bound 
to  reg a rd  th e  land  as exem pt from  revenue. T b e  answ er is th a t  
(governm ent w ould no t be en titled  to  ques tion  th e  p la in tiff’s t i t le  
\-) th e  la n d s as ag a in s t th e  B arik is  b u t w ould be en title d  to  say 
tE at th e  la n d  is n o t e^xempt from  th e  p a y m en t of assessm ent. 
T h a t is a question  w hich  could n o t bQ fin a lly  decided betw een  th e  
pla in tiffs an d  th e  B a rik is ,

In  th e  resu lt we dismisc the  Second A ppeal w ith  coats.
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