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APPELLATE CIVIL.

Before Mr. Justice Sundora Ayyor and Mr. Justice Phillips.

8. RAMAMURTI DHORA a¥p THREE oTHERS (PLamNcivws
(Nos. 1, 2,4 avDp 5), APPELLANTS,

(]

THE SECRETARY OF STATE FOR INDIA IN COUNCILIL
(RepresusTED BY tHe COLLECTOR OF VIZAGAPATANM)
(DEFE¥DANT), REspoNDENT. ¥

Right of Suit——3Suit for cxesption from land revenwe, vuwner alons von bring suit for
land, by A against B, ending in favour of A —~Third partiea cannot question—
Res judicata, Civil Procedure Code (Aot V of 1908), sec. 18, not cahaustive.

A suit for a rleclarat&og that the land is not liable to assessment can be jusbi-
tuted only by the person entitled to it as owner.

If a suit relating to owpership of the lund, between two persons, bas ¢nded in
favour of ove of them, third partics having no interest in the land at the time of the
litigatiun cannos, in the ubsence of any collusion or fraud on them, dispuie the
settlement of the dispute between them as to title, even for®suppnsed want of
jurisdietion ; and it i8 equally true that neither of the parties to the litigation

an be permitted to aver as against third persons in the like position that the
tand belongs to himself and not to his opponentin the litigation,

Second Appeal No. 574 of 1008, followed,

“ Bigelow on Hstoppel’’, 5tk, edition, 4d, referred to.

Per Uuriain—The question does not depend upon ihe application of the
doctrine of res judicata. Section 13, Civil Procedure Code, does, not cover
all cases of estoppel by judgment.

The suit wags for & deolaration that the defendant, the Secreisry of Rtate for
India, was not entitled to levy any sssessment on cevtain lande which the plajy-
tiffs claimed as part of their Agraharam. In previohs suits Ly B against plain-
tiffs once for a declaration of titlg and afterwards for possession of the lands,
the judgments were in favour of B.

' Held, thet the plaintifis in the present snit Lannot be permitted to prove as
against the proseni defendant that they were the owners and (2) that]the suit
wag not maintainable.

Semble: Bven if the previous litigation had ended in fa¥our of the present
plaintiffs, the Government, thongh it wonld not be entitled to question the
plaintiff’s title, would*not be bound to regard the land as exempt from revenue.

Srconp Arreal against the decree of D. Ragravewpra Rao, the

Temporary Subordinate ,Judge of -Vizagapatam, in Appeal
No. 862 of 1907, presented agamst the decree of B. VExEATASUBBA

* Bocond Appaa,l No. 248 of 1910,

108,
Octaber
11 und 13.
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Suxpara a0, the District Munsif at Chodavaram, in Original Snit No. 306 |
AYTAR

AND of 1908,
Paizries, JJ. e facts of this case ure sufficiently set oub in the judgment.

BANAMURTI P, Narayanamurts for the appellants.
Di,(_m The Government Pleader for the respondent.
Tgfnfgf)‘;“ JupeueNT.~—Iu the suit out of which this 8econd Appeal arises

Brate 0% the plaintiffs pmyed for a declaration that the defendant, the
Councin, Secretary of State for Iadia in C‘Qunu], was not entitled to levy any
assessment on certain lands which they claimed, as part of their
Lingabhupalapuram Agraharam. The defendant contended that
the lands in guestion did not belong to the plaintiffs, that, in Origi-
nal Snit No. 588 of 1891 in the Chodavaram Distriet Munsif’s Court,
one Kannigadu and Sonigadu sued the present plaintifis for a
declaration that the lands belonged to them ns Barikis (ie., village
watchmen) and obtained a decree which was confirmed on appeal
and second appeal, that subsequently they instituted another suit
under the Madras Regulation VI of 1831 in the Revertie Court
for the recovery of the lands and it was decided that they were
entitled to the assessment of the lands from the present plaintiffs,
that the plaintiffs could not therefore now be permitted to claim
the lands as their own and that theve is no canse of action for the
suit. Both the lower Courts dismissed the plaintiffs’ suit holding
that the question of the plaintifis’ title to the land comprised in
- Original Suit No. 588 of 1891 is res judicata. The plaintiffs
alleged that that suit did not comprise the whole of the lands in-
claded in the present suit. But we must accept the finding of the
}ower Courts that the lands in both the suits are the same.

We are of opinion that the plaintiffs have no cause of action
which would entitle them to maintain the suit. The land admit-
tedly belongs either to them or to the Barikis, The dispute
between them was settled in Original Suit No. 588 of 1891 and
the Barikis subsequently obtained in the Revenue Court a decree
for such possession of the land as they were entitled to.  The suit
for decluration that the land is not liable to assessment can be
instituted only by the person entitled to it as owner. It is con-
tended that the plaintiffs are entitled to prove in this suit that the
land belongs to them and not to the Barikis and that the deci-
gion in Original Buit No. 588 of 1891 cannot be relied on by
the defendant as he was uot a party to that suit. This, in
our opiniom, ie an entirely untenable propositice. I& is not
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contended that the plaintiffs would have auy cause of action Susvars
unless the land Lelonged to them as part of their Agraharam. ﬁi’m
The question velating to the ownership of the land was one Prrtres, JJ.
entirely between the plaintiffs and the Barikis; and the Barikis Rauaxcrtr
having obtained judgment against the plaintiffs, third parties m;?m
having no interest in the land at the time of the litigation cannot Tur Seeme-

dispute the settlernent of the dispute between tHem as to itle, and st e Yor
it appears to us to he equally true that neither of the parties to (13\0‘21:3:;
the litigation can be permitted to aver as against third persons in

the liké position that the land belongs fo himself and not to his
opponent in the litigation. Ruppose there is a dispute between A

and B as to which of them is the owner of a zamindari, and it

is decided in favour of 4. Can B be permitted to sue each of

the ryots of the zamindari for rent on the ground that the
zamindari belongs to himself and not to AP It seems to us that
undoubtedly he canmot. See our judgment in Second Appeal

No. 573 of 1909. Again could B be permitted to institute a suit

against Government for a declaration that it is not entitled to levy
water-cess under Act VII of 1865 on certain lands B the zamindari,

and claim to prove therein that the zamindari belongs to himself

and not to 4 ¥ The answer must be in the negative, In ‘" Bigelow

on Hstoppel,” bth edition, page 44, the learned author ohserves as

follow :—

“ Littleton says : * Where a man is outlawed upon an action of
debt or tvespass, or upon any other action or indictment, the
tenant or the defendant may show the whole matber of record and
the outlawry, and demand judgment if he (the dema.ndant or
plaintiff) shall be answered.” Lastly, Lowvd Coke says: ¢ Where
the record of the estoppel doth run to the disability or legitima-
tion of the person, there all strangers shall take benefit of that
record ; as outlay, excommenqement, profession, attainder of
promunire of felony, ete., bastardy, mulierty, and shall con-
clnde the party though they be strangers to the Tecord. But of a
record concernipg the name of the person, quality, or addition no
stranger shall take advantage, because he shall not be bound by~
it.” This principle is not confined to actians #n rem as stated by
‘the learned auther already referred to. *If all who have a right
to appear and be heard in a cause have‘been duly made parties,
the judgment establishes a perfect dnd complete right against all,
as much ag would a eonveyance of a joint estate by all the parties
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interested. -ﬁTudgmént in su action strietly s personam, indeed, -
binds third persons in that way; all that is necessary is that all
those who have the exelusive right to litigate the cause are proper
parties to it, and that the question should be determined with-
out collusion. Judgment that 4 is debtor of B is an example.

Indeed, the ditference between judgments i rem and
judgments ¢n perspngin in our law, as regards their offect, appears
at Dhottom to be only a difference of degree” (sec p. 48). Again
he observes “ Third paefsous canfiot object when those who have
the exclusive right to settle a guestion have done so without fraud
upon them ; in the absence of fraud npon them, those (not being
privies) who are not, or from want of interest might not be,
parties, kave no concern with the judgment, and cannot atback it
even for supposed want of jurisdiction, or for fraud upon others ”
(see p. 1561). -

The question does not depeud on the application of the doc-
trine of res judseaia between the parties asexpounded in seation 13
of the Civil Procedure Cods. That section does not cover all
cages of estoppe! by judgment. "We must hold that the plaintiffs
gannot be permitted to prove that they are the owners of the land
in. question. They have therefore no cause of action.

Mr. Narayanamurti who appears for the plaintiffs asks
whether, if the decision in Original Suit No. 588 of 1891 had
been in favour of the plaintiffs, the Government would be hound
to regard the land as exempt from revenue. The answer is that
Government would not be entitled to question the plaintift’s title
b the lands as against the Barikis but would be entitled to say
tHat the land is not exempt from the payment of assessment.
That is a guestion which could not ba finally decided between the
plaintiffs and the Barikis.

In the result we dismisc the Second Appeal with costs.




