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APPELLATE CIVIL.

Before Mre Justice dyling und Mr. Justice Speucer.

MIRA MOHIDIN ROWTHER axp anorvicy (Puaistivrs), 1011,
APPELLANTS, August 16

wnd 92,
NALLAPRRUMAL PILLAT Axp ANOTiER (Dreyexvants),
Resronpenys.#

Limitation Act (IX of 1908), s5. 8, 4 and Y4—Fsling suit in ¢ 1orong couri on
the day of ¢ts reopening afler reeess—~EBupiry of Tandtation durgng recess, vt
af—Meaning of “ prosefution” i section 14— Court ™ in section 4, meaning
nf.

According to seetion 14 of the Limitation Act it is only the period duving
which a suti is actually prosccuted in o wrong court that can be excluded in
favour of a plaintitf, but not the period hefore tho filing of the suit, vhough the
conrt wag then closed for recess. 8o, i#f the period of limition for the suit
cxpired during the period of recess »f the wrong court wherein tho suit wos filed
on the day of its reoponing, the suit must he held to be barred.

It is ooly the period of closing of the proper court in which the suit must he
instituted that can be taken account of under saction £,

Abhoya Churn Chulkerbutty v. Gouwr Mohwn Dutt (1875) 24 W.R. (C.R), 26,
followed.

Per SprncuR, J, —Althongh the word “Court" in section'4 ig not gualiﬁod by
the adjeetive *proper ” as it is in other parts of the Act, it would not be reason.
able to take account of the closing and reopening of any other court than that
in which the snit was rightly instituted.

Per curiem.-—According to section 38 the concessions awarded by the different
sections of the Limitation Act are independent and eumulative.

Avrean under section 15 of the Letters Patent (24 and 25 Viet.,
Cap. 104) against the jndgment and order of Savgaran Nag, J.,
in Civil Revision Petition No. 154 of 1910 presented against
the decree of K. Sriwivasa Rao, the Suhordinate Judge of
Tuticorin, in Small Cause Suit No. 263 of 1909,

The facts are given sufficiently in SerNcer, J.°s jadgment.

N. Ruajagepaluchariar for the appellants. .

K. Srintwvasa Ayyangar for the respondents.

Avuive, J—In this case plaintiffs wish to exclude the period Avrixe,d.
from the 14th June 1908 (expiry of 3 years'from date of cause of

et e et st

# Letters Patont Appeal No. 4 of 1011, v
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action) to the 6th July 1908 (the date of filing the plaint in the
Madura Sub-Court) as well as the period from the 6th July 1908
onwards and it is necessary for them to do so in order ta save
limitation. Admittedly section 14 of the Limitation Act cannot
be extended to cover the pﬁriod from the 14th June 1908 to the
6th July 1908. Tt is contended cn behalf of plaintiffs that it is
covered by section 4; anid it is argued apparently with reason
that the concesgions swarded by the different sections of the
Limitation Act are independent and cumulative. On the other
hand, it is not denied that the proper Court in which the suit
should have been filed reopened hefore the Gth July 1908 and
respondents’ vakil quotes the decision in Abhoya Churn Chukerbutly
v. Gour Mohun Duidt(l), as anthority for holding thatin such cir-
cumstances section 4 cunnot operate in plaidtiff’s favour. Appel-
lant’s vakil does nct attempt to distinguish this case; but merely
argues that the decision is wrong, I am not only prepared te
follow the ruling in question, but entively coneur in it.

I consider that the only effect of section 4 is to extend the
period of limitation from the 14th Juno 1908 to the date of ro-
opening of the proper Court. When that date expived and no
plaint way presented the suit became effectively time-barred and
scction 14 cannot assist plaintiffs, inasmuoch as it could only take
effect from the 6th July 1908.

I would dismiss the appeal with costs.

Srewcer, d.—The cause of action or this simall canse suit arose
on June 14,1905 and June 14, 1908 was thereforo the last day on
which plaintiff’s suit conld ordinarily be filed,

They actnally filed their suit on July 6,1908, in the Madura
West Sub-Court, as on June 14 that Court was closed for the
recess and July 6 was the reopening day. On an objection
being ftaken by defendants to the jurisdiction of the Madura
West Sub-Court the plaint was returmed on Fobruary 17, 1909,
for being presented to the Tuticorin Sub-Court and it was so
presented on the next Court day, viz., Febraavy-19.

It has been found that the plaintiffs’ action in going first to

the Madura West Swh-Court was hona Jide and not a mere deovice

to save limifation. The learned judge who heard this revision

‘petition held that plaintiffs were entitled under scotion 14 of the

(1) (1875) 24 W.B.(C.R), 26,
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Limitation Act to deduct the period from July 6 to February
17 during which they were prosecuting their suit with due
deligence in the Madura Courb, but not the period from June
15 to July & during which the Madura Court was closed. 1t
is conceded that if this last mentioned- peridd is deducted the suit
will have been filed in time, but not otherwise. The appellants
(plaintiffs} invoke the aid of section 4 of the* Timitation Act of
1908 (section 5 of Act XV of J877). Their pleader points out
that the institution of every suit is by section 2 of the Act made
subject to all the provisions contained in sections 4 to 25 and
argues therefrom that the effect of the concessions in these sec-
tions may be cumulative. He quotes the decisions in Jawahdr
Lal v. Narain Das(1), Siyadat-un-nissa v. Muhammad Makmud(2),
Tukoram (Gopal) v. Pandurang (Sadaram)(3), Saminatha Ayyar v.
Venkatasubba Ayyar(4), Silamban Chetty v. Ramanadhan Chetty(5),
and Banee Hant Ghose v. Haran Hishto Ghose(6) to illustrate
that allthe provisions of the above sections that are appropriate
to the suit concerned may be applied, that courts have been wont
to put a fair and liberal construction on the law of limitation and
in many cases have allowed the provisions of meore than one
section to operate in the caleulation of time in a particular suit,
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e.y., if the time for presenting an appeal expires on a day when .

the court is closed an appellant who has not obtained copies of
the decree and judgment appealed against may by applying for
copies on the date when the court reopens obtain an extension of
time for filing his appeal by the peried requisite for obtaining
copies, and thus reap the benefit both of section 4 and section 12

T am not at variance with the principles enunciated in these
decisions, but I observe thdt none of them deal with the case of
proceedings instituted in the wrong court, except the last qn the
list which related to an execution application made in & court not
eompetent to execute the decree, that in this case the section npon
a reading of which the decision turned, was section 15 of Aet IX
of 1871 and thgt the law has sinoe been altered so as to include
applications as well as suits.

The oniy decision to which our attentiop has been directed in
which the facts were similar to the present is that of dékoyae

(1) (1878) IL.R., 1 AlL, 644, (2) (1897} 1LR., 10 All, 342,
(3) (1901) LL.R. 25 Bom. 584,  (4) (1904) LL.R., 27 Mad, 2.
(5) (1910) LL.R., 83 Mad., 266.  (€) (1875) 24 W.R., 406,
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Ohyrn Chuckerbutty v. Gour Mohun Dut¢(1). In that case a suit
was filed in a District Munsif’s Court and was finally decreed, bat
in appeal it was discovered that the Distriet Munsif had no juris-
diction and the suit was ultimately returned for being filed in a
Small Canse Court. The Plaintiff sought to exclude not only the
time occupied by the prosecution of his suit in the two conrts of
original and appellate jurisdiction but also the period during

“which the District Munsif’s court was closed for vacation hefore

his suit was first instituted and the period between the Appellate
Court’s decision and the return of his plaint by the lower court.
The circumstances of that case differed from those of the case
which we are considering in thabt an appeal intervened between
the proceedings in the court in which the suit was wrongly insti-
tuted and the proceedings in the proper Corurt aud also because
there was in that case 4 second ground for declaring the suit to
be time-barred owing to the plaintiff’s negligence in not applymg
for the return of his plaint as soon as the appeal was ‘decided.

The intervention of an appeal will, however, make no difference
under Explanation IT to section 14. The Caloutta High Court
decided both points against the plaintiff and I am not prepared
to hold that the view taken by them was unsound. I agree with
the learned judge who decided the revision petition that the
prosecution of the suit in the Madurdi Sub-Court can only be
deemed to have commenced on July 6 when the plaint was
presented. Although the word ¢ Court ™ in section 4 is not quali-
fied by the adjective ““ proper 7 as it is in other parts of the Act, it
wonld not be reasonable to take account of the closing and re-
opening of any other court than that in which the suit was rightly
institated. 1t seems to me that after June 14 the plaintiff’
claini to recover money from defendauts was no longer alive, as
a plaint presented in the Court having jurisliction to entertain it,
would have been rightly rejected as time-barred, acd that nothing
that plaintiffs could do after that date would have the effect of

-reviving a time-expired claim.’

The appeal is dismissed with costs.

(1) (1875) 24 W.R., 25.



