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under mortgage and the mortgagor or his successor in interest goes
on paying interest on the debt or otherwise acknowledges his
liability, persons in peaceable and unchallenged possession and
enjoyment of such property in assertion of their own rights, what-
ever the length of timgi during which their possegsion and enjoy-
ment might have lasted, would not be secure in their title. I am
of opinion that the weight of authozit}, as well as reason, is
ageinst the comtentién af the appellant and the appeal must be
dismissed with costs.
« Avving, J.—1 agree.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Sundara Ayyar.

H. VYDIANATHA AIYAR (CoUNTER-PETITIONER), AtPPELLANT,
o
K. SUBRAMANIA PATTER (PrETITIONER), REsPONDENT.¥

Limitation Ast (IX of 1908), art. 182—Part of a decree containing unescerioined
amount— Execution of whole decree three years after ascertainment—No bar—
Policy of Limitation Act a8 to period of limitation for ewvecution of decrees.

For the purposes of limitation regarding execution of a decree, the decree
must be taken 88 & whole and ordinarily when a portion of the decree is not
executable by reason of the fact that the amount due under that portion is left
to be determived at a future time, limitation begins to run as rogards ezecution
of the whole decree only from the time of ascertainment of the amount left
undetermined, even though it might have been open to the party to have execntod
the other portions earlier. ’

"Haji Ashfag Husain v. Lale Gourd Sehad, (1911) 18 C.1.J,, 851 ; (8.0.), (1911)
LL.R, 33 All, 264 (P.O.). Ratnachalam Ayyar v. Venkatramae Ayyar, (1906)
LLR., 29 Mad 46 and Krishman v. Nilokandon, (1885) LL.R., 8 Mad., 137, .
followed, -

Gopal Chunder Manna v, Gosain Dass Kalay, (1898) L.L.R., 26 Calc., 594 (F.B.);
Krishnama Charier v. Mongaummely (1808) LL.R., 26 Mad,, 81, (F.B.); dbdul
Rohiman v, Maidin Saiba, (1898) LL.K., 22 Bom., 500 and Gauri Schaiv. Ashfag
Husain, (1807) LL.R., 29 AllL, 623, applied.

Bubremanye Chettmr v. Alafqu@pa Ohettiar, (’7907) LL.R., 30 Mad,, 268, and
Nepal Chandra Sadookhan v. Amrite Lall Sadookhen, ()899) LI.R., 28 Ca,lo., 888
teferred to. :
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C.M.A. No. 74 of 1003 (unreported), not followed.,

A decree in a second appeal, dated 30th July 1906, was as follows i~

“ Appellant (defendant) do pay respondent (plaintiff) Rs. 64—11-4 for hiscosts
in this second appeal, Rs.78-8-7 for his costs in the memorandum of objections
and aleo his costs in the lower Appellate Court whick will be ascertained and
taxed by that Court.” The costs in the lower Apnelhne Court were ascertained
by that Conrt on 1lst December 1906. The apphcuvmn for the execution of the
whole decree was made on 7tk August 1908, i.e., more than three yenrs after the

deeree in Second Appeal but within three yeart after, ascertainment by the lower
Appellate Court;

Held, that the execution of the decree was not barred.

The policy of the Limitation Act in the case of execution of decrees is o lay
down a simple rule and to treat the decree as a whole except when the decree
itaelf directs that different portions of the relief granted are to be rendered by
the defendant to the decree~holder at different times.

Per Curiam.—Under article 182, there is only a single starting point, where
there has been an appeal, review or amendment, although it might be open for a
decree-bolder to apply for the execution of a part of the decree before proceedings
ia appeal, review or amendment have terminated.

Arreav against the order of K. ImBremunn: Nair, the Subordinate
Judge of South Malabar at Palghat, dated the 2lst day of Decern-
ber 1909, in Appeal Suit No. 809 of 1909, preqented againgt the
order of U. GoviNpaw NAIR, the District Munsif of Chowghat, in
Miscellaneous Petition No. 2022 of 1909 ¢in Original Snit No. 701
of 1901).

The facts of this case are set out in the judgment.

C. V. Ananthakrishna Ayyar for the appellans.

T. K, Guvinda Ayyar for the respondent. ‘

Juneuent.—The question in this case is whether the execution
of the decree in 8.A. No. 915 of 1903 of this Cougt is
barred by limitation. The decree which®was dated the 30th July
1906 provided that the appellant in the Second Appeal (defendant)
should pay the respondent (plaintiff) “ Re. 64-11~4 for hie costs
in this second appeal, Rs. 78-8~7 for his costs in the memorandum
of objections and also his costs in the lower Appe]la.fe Court which
will be ascertained and taxed by that Cowt.” The costs in the
lower Appellate Court were ascertained by that Court onthe 1st
'December 1906. The applicabion for the execution of the whole
decree was preaented on the 7th Aungust 909, that. is, more than
three years from the date of the ®High Court decree in 8.A.
No. 915 of 1903, but within three years after the date of the ascer-
_tainment of the costs of the lower Appellate Court by that Court.

The District Munsi} held that the application for execution was
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barred except with regard to the costs of the lower Appellate Court.
The ‘Subordinate Judge modified his order and held thet no
portion of the decree was barred by limitation.

It is conceded that so far as it related to'the costs of the lower
Appellate Court, the execution was not barred as the decree with
respect to that portion beeame complete only within three years of
the date of the application., But it is contended by the appellant
that the rest of the décree is barred as execution could have been
applied for with respect to it 1mmed1ately after the date of the
decsee of this Court in Second Appeal. After careful considefation
we have come to the conclusion that the deeision of the lower
Appellate Cgurt is right. Article 182 of the Limitation Act pre-
scribes the rule of limitation with respect to execution of decrees.
The starting point is mentioned in the thixd column. Where
an appeal is preferred from a decree or a review of judgment or
amendment of the decree isapplied for, limitation runs with respect
to the execution of the whole deeree cnly when the proceedings in
appeal, review or amendment come te an end. This shows that the
intention of the législature is to treat the decree as a whole although
only o part, sometimes a very small part may be the subject of an
appeal, or an application for review of judgment or amendment of
deeree. Different starting points for portions of a decree against
the same defendant seem to be contemplated only in the case where

* the deeree directs payments to be made on certain dates,in which

oase limitation will run for the enforcement of each payment from
the date when it is directed by the decree fo be made. Although
the Janguage of clauses 2, 3 and 4 might possibly be capable of
a different construetionf it is now fully established by judicial
decisions that there is only a single staiting point where there has
been an appeal, review or amendment although it might be open in
some of the cases falling withia their purview for the decree-holder
to apply for the exeeutlon of a part of the decree before the proceed-
ings in appeal, review or amendment have terminated. See Gopal
Chunder Manne v. Gosain Daz Halay(1), Krishnama Chariar v.
Mangmnmal(2 ), Abdul Rahiman v. Mazdin Saiba(3), and Gauri Sahai
v. Ashfag Husain(4). ,We think that in the present case also the
decree must be taken as ar whole for deciding” the question of

(1) (1898) LL.R., 25 Calc., 504 (F.B.). {2) (1903) L.L.R., 28 Mad., 91 (F.B.).
(8) (1888) LL.R., 22 Bom., 500, (4) (1807) I'L.R., 29 AL, 628:
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limitation. If the direction were that the costs of the lower Bewsox
Appellate Court should be paid when ascertained by the Subordi- grria,
nate Court the case might be different. We are of opinion that the AY¥s®, 3J.
decree must be interpreted as one for the payment of a certain Vrprawarias
sum of money .composed of three items, and one of these items, Aﬁ“‘
namely, the costs of the lower Appellate- Court, was not ascer- S‘j;ﬁf;!’:“
tained until the 1st December 1906. It was held in Ratnackalam
Ayyar v. Venkatrame Ayyar(l), that where a decree is for the
payment of a sum of money to be thereaféer ascertained, limitation
would, run only from the date of the ascertainment of the amount,
a view which has been enunciated in several other cases [see also
Hrishnan v. Nilakantan(2)]. We are of opinion that the same rule
should apply where a portion only of the amount de<reed is left
to be ascertained in future. It has also been decided that an
application for execufion of & portion of a deeree or against some
only of the judgment-debtors would give a fresh starting point
for the execution of the whole decree. See Subramanya Chettiar
v. 4 Zagappa Chettiar(3), and Nepal Chandra Sadeokhan v. dmrita
Eall Sadhookhan(4).
Mer. Anantakrishna Aiyst for the appellant relies on two cages in

support of his contention. The fivst of them, Pryag Singh v. Ragu
Singh(5), does not really decide the guestion and need not be
further considered. The other decision is a judgment of Suzra-
mANia Avvar and RBoppam, J7., in O.M.A. No. 74 of 1903. The
decree in that case provided for the payment of costs and mesne
profits, the mesne profits being left to be ascertained subsequently
in execution. The application for execution was presented more
than three years after the decree but within that period after the
ascertainment of the mesne profits. The learned Judges held thay
the application was barred with respect to the costs but not with
regard to the mesne profits. The judgment with reference to exe.
cution for the costs is extremely brief and no reasons are given in

support of it. With all deference to the learned Judges we are
unable to follow the decision. The policy of the Limitation Act
in the case of exebution of decrees is in our cpinion to lay down a-
simple ruleand to treat the decree @s a whole except when the

decree itself direefs thatedifferent portions of'the relief granted are

(1) (1908) T.L.R., 20 Mad., 46. (2) (1885) LI.E., § Mad,, 137. '
(3) (1907) LLR., 30 Mad,, 268. * () (1889) L.LR., 26 Calc, 888,
© (3 (1898) LY.R,, 25 Calc,, 208. °
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Benson  to be rendered by the defendant to the decree-holder at different
Sonvaxs  bimes, Our conelusion is in accordance with the decision of the

Axvan, 1. Privy Council in Hayi dshfaq Husain v. Lala Gauri Sahai(1). We

Vepranaraa must therafore dismiss the appeal with costs.
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Before Mr. Justice Sundara Ayimcr and Mr. Justice Ayling.
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ALUMBI AMMATL (JuDGMENT-DEBTOR), RESPONDENT.¥

Limitation Act (IX of 1908), art. 182~—Ezecution of decree of Presidency Smell
Cause Court—Section 48, Civil Procodure Code (det ¥ of 1908) not applicable
to such court— Transfer to City Civil Court for execution of a decres more than
12 years old—Art. 182 applicable—Section 48 apyplicable to Oity Cz'm'l Court,
no bar.

Although a decree nﬁay be {ransferred by the court which passed it, to
anothor court, for execution, the law of limitation applicable for its execution ig
that applicable to the decrees of the former court, 4.8, of the court which passed
them. . ‘

A different rule will lead to anamolous consequences,

A decree of the Presidency Small Canse Court (Meadrag) passed in 1896 was
transferved for execntion to the City Civil Qourt, Heetion 48, Civil Procednre
Code, not being applicable to the Court of Small Causes : Held, that an applica.
tion for the execution presented to the City Civil Court in 1910 wae not barred,
the article applicable to the case being article 182 of the Limitation Act and that
the fact that section 48, Oivil Procedure Code, was applicable to the City Civil
Colart, was immaterial. o

Sambasiva Mudaliar v, Panchanada Pillai, (1908) 17 M.L.J., 441; 8.C. (1908)
LL.R., 21 Mad., 24. ’

Tincowrie Dawn v, Debendro Nath Mookerjee, (1890) I.L.R., 17 Calo,, 491, and
Jogemaya Dassi v. Theckomond Dussi, (1897) TL.R., 24 Cale., 473 {F.B.), followed.

Her Highness Ruckmaboye v. Lulloobhoy Mottichund, (1852) 5 M.LA., 234, nob
applicable, - -

Per Curiam.—A transfer of a decree by the conrt which passed it to another

_ court does not make the decree ore passed by the latter Court. Even after
tranafer, the control of the exeountion is still left, in several respects, in the hands
of the court which passed the decres {e.g.) recegnition of assignment, applica-
tion for execution a.gaiﬁst legal representative, stay of exeoution, issning
precepts and certificate of non-execution or partial execution, eto,

(1) (1911) 18 Qale. L.T,, 851.
# Appeal Against Qrder No. 114 of 1910,



