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guwpars by the Aect. The plaintiff adduced no evidence to show that any
Avvan, J- other person was authorised to receive notice on behalf of the
Cffif;:h ‘ Company. It has been laid down in a series of cases that the

lwuprry  Pproper persom on whom notice should be-served is-the Agent.
rracme  See Woods v. Meher Al Bepari(1); G.I.P. Railway Company v.
MA?&‘I‘?R: Dewasi(2) 3 Creat Indéian Peninsula Raillway Company v. Chandra

Hienxess  Bai(8); Nadiar Chand Shaka v. Wood(4). No doubt it may be
NE?EB shown by ovidence that stme other offrser of the Company had
G‘\;‘T‘&;‘”“ authority to receive the pofice eithér by showing that he was the
Runwiy  person who, according to the practice of the Company, dealt with
?Ki}‘g the claims of the particular character in question or that there
were rules framed by the Railway Company authorising him to
receive thé mobice, or in some other legal manner. The plaintiff
has not adduced any evidence in this case to prove that the Traffic
Manager to whom the notice was sent was ‘authorised to receive
it. The only evidence to which the learned counsel for the
petitioner has drawn my attention is the statement of the Traffic
Manager that the plaintifi’s claim was barred. It is impossible
for me to hold tkat this is sufficient to hold that the plaintiff was
entitled to serve the notice on him. I am constrained to dismiss

this petition.

APPELLATE CIVIL.

Before Mr. Justice Abdur Rahin.

1611. B. KARUNAKARAN NAIR (sEcOND DEFENDANT), PEITIONER,
August 18.
[ — Y.

.
M. KRISHNA MENON AND ANOTHER (PLAINIIFF AND
TIRET DEFENDANT), RESPONDENTS. *

Limitation Act (IX of 1908), sec, 7&—Bond repuyable by instalments; the whele o
become payadle “ on demand  on default in paying one ingtalment—Meaning of
“ on déinand —Waiver,

A bond repayable by instalments contained the following stipulation -
“In default of our making such paymént also the amount that may be
found due for all future dr awings shall be paid in a lump on your demand.”
Held, that the cause of Jaction for recovery of all the instalments would not
arise until demand is made by the.obligee in terms’ of the #ipulation and that in
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, consequence the wkole amount did not beccme due merely on failure to pay an
instalment.

Hanmantrdm Sadhwrim v. Asthur Bowles, [(1884) LLR., S Bonw, 5‘61]11
followed. '

The words ** en your deand ” mean “ when you vequire.” Failure to make
the demand will constitute a waiver of the right stipulated for.

Huyyri Pershad Chowdlry v. Nasib Singh, ’[(1894) LL.R., 21 Cale,, 542 at
p. 547, aud Jadeb Chandra Bakshi v, Bhairab Chundra Chuckerbutty, [(1004)
LLR., 31 Calo., 297), dissented from.

Perrriox under section 25 of the Provindal Small Cause Courts
Act (IX of 1887), praying the High Court to revise the decree of
A, N. Awanrirama Arvsr, the Subordinate Judge of South
Malabar at Calicut, in Small Cause Suit No. 946 0f 1909, dated the
17th day of January 1910,

The facts of this case are stated in the judgment.

V. Byru Nambisr for petitioner.

B. Govindan Nembiar for respondents.

JupeugNT.—This suit was to enforee paymentof Rs. 54-7-10
due on a simple money-bond and the question is whether it is barred.
The .bond provided for the payment of certain instalments and the
earliest instalment included n the suit is the one which became
due in December 1906, 7.e., within three years of the institution of
the suit, The question is admittedly governed by article 75 of
the Limitation Act and it is contended that the suit is barred
because there was a default to pay one ingtalment more than three
years before the date of the suit. .And the bond provides that on
failure of payment of one instalment the entire amount would
become due. The stipulation in question is in these words : “ and
that in default of our making smeh payment glso, the amouht
that may be found due for all future drawings from the date of
default at Rs. 6 per drawing shall be paid in a lump on gour
demand in accordance with the stipuldtions in the Kurivars” T
think the Subordinate Judge is right in holding that this case is
analogous to that reported in Hawmantrdm Sadlurdm v. Arthur
Bowles(1) and thpt the caunse of acfion for recovery of all the
instalments would not arise until demand is made by the obligee ’
in terms of the stipulation. I do not aggee' with the learned
vakil for the petXioner that the words “on your demand, ” eto.

(1) (1884) LL.B., 8 Bom., 561,
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ampon should be understood “only to mean that the payment was to be.

R“,H_Ii’ I made immediately or forthwith, He relies on Peruimal dyyan v.
(Kanoxs - dlagirisami Blagavathar(1) in support of his contention. But the
o learned Judges there had ounly to construe the document then before
ﬁ;fONN‘ them and they do not lay Jown any general proposition which can
» be said to apply to thié case. I may mention that in Nettakaruppe
Goundan v. Kumarasami Goundan(2) an unreported case is referred
to where the words & on demands ” were given the same meaning

as “ when you require.”” '

Apart from this it seems to me that under article 75 it might
well be said that the plaintiff not having thought fit to enforce the
proviso in question waived the benefit of it and if this view be
correct ther! time will run only from the date of each fresh default.
I bowever find that in Huryi Pershad Chowdhry v. Nasib 8ingh(3),
which is followed in Jadab Chandra Bakshi v. Bhairab Chandra
Chuckerbutty(4), it is laid down that there can be ao waiver within
the meaning of the third clause of article 75 save by payment of
and acceptance of an overdue instalment. With great deference to
the learned Judges I fail to see any reason for snch eonstruction.
Whether there was waiver or not is 4 question of faet the proof of
which cannot be confined to any particular kind of evidence and it
seems to me that when a man abstains to take advantage of a
stipulation in his favour that is at least a very strong evidence of
waiver. This petition is therefore dismissed with costs.

ORIGINAL CIVIL.

Before Mr. Justice Ayling and My, Justice Spencer.

1811, - V. ANDIAPRPA CRETTY (Prarwmirr),
August 17
and 22. .

P. DEVARASULU NAIDU’S 80X BY HIS NEXT FRIEND
ALASINGA NAIDU axp avogmer (DEFENDANIS)*

Limitation Aet (IX of 1908), sec. 19— Acknowlcdgment of liability,

The following two letters were sent by first and second defendants respects
tvely to plaintiff’s vakil:—

-
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