
ayling and fciie Qaee, Mr. J. P. W m  v. Ameermnma Khatoon{l) has eo' 
S p e n c e r ,  JJ .

■----  applicaoility.
The finding of the District Judge that Block B is not an

accretion to appellant’s land is correct.
B e c b e t a e y   ̂ .
OF S t a t e  This second appeal is dismissed with costs.

FOK i i lD I A .
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APPELLAl'E CIYIL.

Before Mr. Justice Abdur Rahim and Mr. Jusiics 
Sundara Ayyar.

A u g ^ i s '  1 6 . MALAIYYA PILLAI ( f o u r t h  d e f e n d a n t ) ,  A p p e l l a n t ,

V.

T . PERUMAL PILLAI a n d  t h r e e  o t h e r s  ( p l a in t if f  a n d  

d e f e n d a n t s  N os, 1 to  3 ) ,  R e s p o n d e n t s .̂ -

Speci/ie Selie f Act ( I  of 1877), sec. J^2— Declaration, ^ohen will he given.

In  order that a suit can be held nob m aintainable by reason of the  proviso to 
section 42 of the Specific Relief Act (I of 1877), i t  m ust be shown th a t  the 
defendant was in possession, and th a t as against him th e  plainfciif could Izave 
obtained an  order for delivery of possession.

S econ d  A p p ea l presented against the decree of K . S r in iv a sa  
Eow, the Subordinate Judge of Tuticorin, in Appeal Suit No. 262 
of 1907, presented against the decree of T. M u ^ e o  F r e n c h , the 
Additional District Munsif of Tinnevelly, in Original Suit 
No. 171 of 1906.

r

' By an agreement ^Exhibit A), dated 2nd September 1901, 
it was arranged that the plaintiff and defendants should manage 
certain family charities in turn. Dispute having subseqiuently 
arisen between the plaintilf and defendants as to the management 
of charities which culminated in disturbances, proceedings were 
instituted underaections 145 and 146, Criminal Procedure Code 
(Act V of 1898), before the DistrictJMagistrate, Tuticorin, who 

" ordered the chattram and lands belonging to the charities to be 
attached on 5th Decembar 1903 (Exhibit B), and appointed 
the Tahsildar of Srivaikuntem Eeoeiver "pendsng the settlement 
of the disputes i» the civil courts. On 5th B’ebruary 1906,

( 1 )  ( 1 8 6 5 ) 2  W .R ., 3 4 .
Second Appea' No. 631 of 1909.



this order was reversed by the Eigb  Court, which ordered the abblte
case to go back to the Head Assistant Magistrate to be dealt ^ith, ŝuxdaba^
holding that the attaehment was illegal. It appears that at the Ayyaê JJ . 
date when"the receiver was appointed, possession of the chattram Mai.aiyta. 
was with the defendants and the lands with the plaintiff. On 
18th February 1906, the’ authorities, instead of returning the 
ehattram. to the defendants and the lands to the plaintiff, gave 
possession of both to the defendants.

Meanwhile, the present suit was filed by the plaintiff on 1st 
January 1905 for a declaration of his right to the chattram and
the lands and to conduct the charities in accordance with the
agreement (Exhibit A). He also asked for an inj^unction to 
restrain the defendants from interfering with the ^charities and 
for damages. ^

The District Mnnsif dismissed the suit holding on a con­
struction of Exhibit A, that the plaintiff had forfeited his rights.
This decision was reversed on appeal by the Subordinate Judge 
who granted the declaration and injunction prayed for. In doing 
so^he held that the defendant’s possession oFthe lands was no 
possession in law and that they must be construed to be in 
possession of the plaintiff.

Defendants appealed, - 
T. Bangacharmr for appellant.
F. 0 . Beshachariar for first respondent.
Jf. Farthasarathi Aiyangar for second respondent.*
.Tudgment.—The first contention urged before us is that 

the Magistrate’s order under section 146, Criminal Procedure 
Code, putting the chattram in the pc^sessioji of the Tahsildar 
being set aside by the High Court which directed possession to be 
given to the defendants, the plaintiff’s suit could not be joaain- 
tained for a mere declaration of his ’right. But we do not think 
that this contention should prevail. The defendant ,was not at 
the date of the suit in possession of the chattram though lie was 
entitled to obtain possession und§r the order of the High Court.
It is true that the, possession of the Magistrate would not oe 
deemed to be adverse within the meaning of the Law of 
Limitation, but* in ofder that a suit oan be held to be unmain­
tainable by the application of section 42 ^f the Specific Belief 
Act, it must be shown that the defendant was in possession and 
as against him the plaintiff could have obtained an order for

6-a

VOL, XXXVI,]  MADEAS S B B IE S . 63



THE IN D IA !?  L^W REPORTS. [VOL. XXXVI.

PlLL/J 
V. ^

P e r t t iiXl  
PiLT.AI. ,

Abdwr delivery of possession. ' It is true that the M agistrate after the 

^3vN L iT  oi'deB of the H igh  Court wa^ hoaad to deliver poasession to the 

Ayyar, j j .  (defendant bat he had not yet delivered possession to him when 

Mai-aivya the suit waiS inatifcnted. Sapposing that the p la in tiff' asked for 

recovery of possession and oljfcained a deoree before the defendant 

obtained possession from the M agistrate it is difficalfc to see how 

such a deoree could be ef'feotively es.ecuted, against the defend­

ant. There is no authority covering this question, and the oases 

in Raj Naram Das v. f^ando Das Ghniodhry{\) and

Narayanan Gheit;/ v. Kannatmmi Ac/^e(2) do reallj^ throw no 

light in this connection,

A s regards the lauds it was found that the plaintiff was in 

possession of 'chem at the date of the S'lit and that finding is not 

open to any legal objection.

The next ooatentioa is that beo.iuse the land revenue was not 
paid punctually on the due date, the plaintiff forfeited his right 

to manage the charities, although as a m atter of fact uo^damage 

was caused thereby to the trust property. W e are unable to 

place such a narrcTw oonstruofcion on the agreement (E xhibit A ). 

Besides apart from the agreement of the parties, we have to see 

whether there is sufficient cause for rem oving the plaintiff from  

the trusteeship of the charities and no such case has been made 

out. In  our opinion the plaintiff has not forfeited his rig h t and 

, is entitled to the management of the charities and the properties 

belonging thereto, according fco the terms of E xh ib it A . W e 

dismiss this Second Appeal with the costs of the first respondent.

(1) (18M) r.I-.R.l 26 Calc., (2) (1905) LL.R., 28 Mad,, 338.


