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paid it to the Gtovernment is eutitled to recover it from the
intermediate tenure-holder because the latter as between himself
snd. the landlord, is" the person who ought to bear the burden of
the tax. The’ cesses and dues eon,templated in article 13 are
_payments which a person is entitled to as representing his inberest
in certain immovgable property and not becuuse he possesses some
interest in immoveable 'propegty. W2 are fortified in this con-
clusion by the rulings in Zemindar of Tarla v. Latchiah(1).
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The preliminary objection prevailing, the second appeal is

dismissed with costs.

APPELLATE CIVIL.

Before Sir Charles Arnold White, Ohief Justice, and Mr. Justice*
Phillips.

DANAKOTI AMMAL aNp avorser (DePexpamwrs Nos. 1 axp 9),
S\PPELLANTS,

v.

BALASUNDARA MUDALIAR axp averuer (PLaix1ires),
.Rxspozmzx-rs.*

.

Hinduw Low—Adoption, validity of—Sapinda, consgnt of, obtained for consideration
—IIndian Evidence A‘ct (I of 1872), section 32, sub-sectiohs 8 and 6—
admissibility of statement made by deceased persam.

‘Where nnder the Hindu Law, the consent of a sapinda is required to validate
an adoption by a widow snd that coneent is obtaiped in exchange for a valunble
consideration the transaction wi)l vitiate the adoption.

Rami Reddi v. Rangamme, [(1901) 11 M.L.J,, 20], followed.

Srintvasa Ayyongar v. Rangasami Ayyangar, [(1907) LLR, 30 Méld.,
450 ], distinguished.

A statement made by & decensed sapinda admitting that he had received a
sum of money in oonneotion with an adoption was sought®to be proved in order
to invalidate the adoption :

1911,
= Aangust 1,
2 3.

Held, that the statement whs admissitfe under seation 32, sub-section 8 of,
the Indian Bvidence Act, it™eing a statement made against his pecuniary or '

proprietary interest:

Held a’"" that tie sta.tement was admisaible lmder geotion 32, sub- sectmn
b, a8 it related to the existence of'n relationship ; and thxs rotwithstanding that
,the relationship was not in dispute at the time when the st&tement was made.

(1) (1903) I3 M.L. 7., 211 and §eoond Appeal No, 100f 1907,
_ * Appenl No, 212 of ;907.

!
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Wirs, C.J., ApPral against the decree of V. VENUGOPAL CreErr, the Distriot
P2 Judge of Chingleput, in Original Suit No. 20 of 1906, dated the
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23rd day of September 1907.

The facts of this case are.set oat in the judgmeuts below.

T. R. Ramochandra Aiyar for second appellant and V. Raja-
gopalachari for appellants. _ ’

C. V. Anandakrishea Atyar for respondents.

The Cursr Justice.— This is an appeal from a decree declaring
an adoption invalid and not binding on the reversioners. - The
plaintiffs are the reversioners, The first defendant is the widow who
adopted. The second defendant is the adopted son ; and the third
defendant, now deceased, is the sapinda whose consent was essential
to the validity of the alleged adoption. The.appeal was argued
on that assumption.
> The factum of the adoption is not denied and the question we
bave to consider i, is the adoption valid inlaw ? It is impeached
on various grounds in paragraph 14 of tae plaint. It is said

.that  the consent of the third defendant was procured corruptly

and improperly by paying him a bribe of . . . one thousand
rupees.” Tt is also said that ¢ the consent of the third defendant
was further procured by representing to him falsely that the
first defendant bad already authority from her son.”

Those are the only two grounds which were seriously argued
before us and so I need not refer to the other grounds on which
the plaintiffs in their plaint impeach the adoption.

The written statement of the defendants Nos. 1 and 2 denies
the allegations in the plaint and says that there was no such
arrangement as is set up in the plaint with reference to paymeant
and.that no payment was made. It denies that the third defend-
ant was induced to give hig'consent by a false representation.

The first issue is general: “ Whether the adoption of the
secénd defendant by the fivst defendant is valid and binding.”
The second issue is ** whether.the adoption of the second defend-
‘antis invalid for all or any of the reascns alleged in paragraph
14 of the plaint.” '

There is no suggestlon to be found e;ther i the Issues or in
the pleadings as to-the case which was sought to be made on
behalf of the appellaats in the argument, on appeal. The’ case
sought to be made was assuming the money to have been paid to
the third defendant, the ctroumstances in which it was paid were
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such as not to invalidate the adoption. T think it is at any rate Warre, C.J.

doubtful whether having regard to the pleadings and the igsues
it was open to Mnr., Ramachandra Aiyar to argue that case.
However, perhaps it might come in under the general language

of the first issue whether the adoption is valid. At any rats we

allowed him to argue it and that being so, I propose to deal with
it in due course. s

First, as regards the findings of fiet ip this case—as I have
said, the adoption is impeaehéd on twosgrounds: first, that the
consent was purchased, and secondly that it was procured by
misrepresentation of fact. I take the first ground first—the
alleged purchase of the consent. As to this there is a direoct
conflict of evidence. The consent is contained insa registered
document, Exhibit I, which is dated March 29, 1901, That
document contains no reference to the payment of any money,
but, of course, it is not to be expected that a transaction of thaf
sort, if it took place, wouid be reconied in the document. The
actual deed o! adoption is also regwtered (BExhibit II). That is
dated, May 10th. ‘

The plaintiff’s first and second witnesses give a circumstantial
account of the payment of a sum of Rs. 1,000 to Kandasanmy, the
third defendant—the party whose consent was essential to the
validity of the adoption. = According to their evidence, this pay-
ment was made at the time the deed of consent was written and
they say, that they agtually saw the money paid. * There are
some discrepancies in their evidence no dbubt, as the learned
District Judge himself points out. The Judgehad ag opportunity
of considering their demeanour and he comes to the conclusion that
they were witnesses of trith and I am not disposed to say that
he was wrong in his conclusion. The testimony of these two
witnesses is corroborated by certain dvcumentary evidence. We
have a notice, dated April 20th, which is Exhibit CCi in the oase.
This is & notice from the plantiffs to the third defendzmt in
‘which they state, expressly that the, third defendant, with a view
to defrand the plainiffes had received Rs. 1,000 from the natural’s
father and d the adoptive mother and had executed to the latter a
deed of aufhorlty‘to aaopt To thabnobice there is a reply, dated
Aprll 25th (Exhibit DD). In this reply the third defendant states
‘that he received Rs. 1,000 in connection with thm«bz:&nsactmn
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Now, the third defendant, as I have said, is dead and it was
argued that this statement, as a statement ‘by a decensed person,
was not admissible. No objection was taken in.the court below
to the admissibility of this statement and the question of its
admissibility was not made one of the exiginal greunds of appeal
in the appeal to this court. A suppléemental ground of appeal
was lodgeci by the defendants. I think the statement as to the
sircumstances in which, the third defendaft received the Lis. 1,000
may be said to be a statement made against his pecuniary or
proprietary interest within the first bramch of sub-section-8 of
gection 82 of the Evidence Act. Whether it falls within the
seoond. branch of the sub-section I need not discuss. It/ may be
that the maxémum ex turpi causa nonjoriur actio would apply and
that a suit for damages by a party to the transact.on would not lie.

I think the statement also falls within sub-section § of seetion
32 and that it is admissible under that sub-section. The statute
law of India, which is perhaps somewhat wider than the English
law with regard to this matter, runs thus, o when'the statement
relates to the existenece of any relationship.”” I think this statement
relates to the existence of the relationship by adoption. It is
true that the status of adoption had not been created at the time
the statement was made, but I see no reason for restricting the
language to cases of that sort asiwe are_invited to do on behalf of

‘the appellants. Supposing the facium had not been admitted and

the questioﬁ for us to determine was, was there an adoption i fact,
I do not think it conid be argued that this statement did not relate
to the existerme of relationship by adoption. It seems to me it is
equally admissible whenit relates to a circumstance which is relied
upon by one of the parties as going “to show that though the
adontion took place in fact it was not a valid adoption in point
of law. -1t was contended=that the statement was inadmissible
under sub-section 5, because it was not made before the guestion
in dispute was raised. 1 think thereis nothing in that objection,
The statement relates to a question »of fact, namely, whether

“Rs. 1,000 was in fact paid to the third defendant. That statement

was made by the plaintiffs. It was aceepted by the third defendant
at the time it was made. It was not denied by anybody True,
the question which afterwards arose belween the parties was a ques-
tion whether inthe_ events which happened the adoption was valid,
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But I do not think that prevents the statement of fact—which is Wirre, 0J,

. . ey . . . . ARD
contained in Exhibit DD being one made before the guestion in py s, 3
dispute arose within. the meaning of section 82, sub-section 5. I n A'\ ot

NAKG

therefore think that the statement in Exhibit DD is admissible® Amuaz
in evidence for the purpose of showing that Rs. 1,000 was ° Bypa-
YTeceived. by the third defendant in connection with his eonsent to i viry
the adoption.

Then we have in evidence certain ngtices which were sent the
day before the adoption was made. They are ¥xhibits B and C~
B is a notice from the plaintiffs tothe first defendant. Ther2 the
payment of the Rs. 1,000 is alleged. There is a similar notiee
from the plaintiffs o the natural father of the secqud defendant,
which also alleges payment of Rs. 1,000 to the third defendant. It
was suggested in veply that the terms of the letters were such that
one would not expect an answer to be given. The fact thatno
answer was sent may not be very strong evidence, but it is evi-
dence which %o sorae gxtent at any rafe corroborates the oral testi
mony which the Judge believed. Then there is another document
in evidence and fhat is mn account (Exhibit T). Thatisan’
account which purports to be an account kept by the third defend-
ant of his dealings with the natural father of the second defendant.
The first item is * Cash receiyed in the matter of adoption,
Rs. 1,000.” Tt is wnder'date March 29, which'is the date of the
registered deed of consent. It is said on behalf of the appellants
that this account was written up at a subseqment period and conse-
quently was not evidence under section 32. The cipoumstances in
which this account was made ont appears,from the evidence cfethe
fifth witness for the plaintiffs (page 99). He speaking of the third
defendant says: “ He used to ask me to enber payments made to
him on slips of paper. He could waite, but his hand was shiky
as he was old. Once he asked me to enter them all in a book, I
did so. Exhibit T is that hook. The whole of i is in m¥y writing.”
8o Exhibit T is elearly ng} the statement as made by a decessed
person, but an’ accoun “made up from ' statements made by.
him contemporaneously, I think it may be taken, with the dates
affixed to4fe various efitries and subgequertly reduced to the form
of an ‘account by this fifth witness for the p]a,mtlﬁs The “slips of
“paper *” are not in evidence but we Bave the evidepoe of the witness
ithat the slips wers, oopled into the account. * There ma.y be some
doubt as to whether Exhibit ’I‘ is admissible in evidence “ander’
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section 82. But, even assuming it is not admissible under sec-

findings of the District Judge that the payments were, in fdct,

* made.
On behalf of the defendants, varions. witnesses were called, who
denled that payment of the money was made. These witnesses

the Judge disbelieved.

1 do not think it is necessary to-discuss certain evidence which
~was adduced with reference to money lending transaction on the
part of the third defendant. It was sought to show in support of
the plaintiff’s case that the money lending transactions were of a
character which were beyond the means of the third defendant
unless he had special funds to fall back upon; and it was sug-
gested that Rs. 1,000 supplied these funds. On the other
hand, it was argued that he had, independently of any alleged
payment of the Rs. 1,000 to him, funds wherewith to carry on
the transactions. I need mot discuss the evidenge as to that
because, as L havesaid, I thivk that the District Judge was right
in his conclusion, on the direct evidence, with reference to this
transaction.

I think it is established that the p]amtlffs proved that the
consent of the third defendant to the adoption was purchased by
the payment of a sum of money and “that the District Judge’s
finding of fact with regaid to this was right.

Then, as rvegards the alleged misrepresentation, there is a
recital in Exhibit I, which is a document giving consent, executed
to the first defendant by the third defendant, stating * In the will
executed by your son prior to his death, permission is given to you
to adopt a son.” The first witness for the plaintiffs and also the
second witness for the plainfiffs speak to a statement to this effect
having been made to the third defendant when he was asked to
give his cCnsent and the Judge believed them. I see no reason to
differ from his conclusion as regards this. There is also evidence
that the will (BxhibitT) is net genume and if it is established
that the will is not genuine, the statement of fach in Exhibit 1 in
B sense, at any rate, is o false statement. 'We have in ®xhibit ER,
which is the judgmént in certain litigation before a District
Judge, a ﬁndmg that the will was “ quite unreliable.” Then we,
have the evidence of the first witness for the defence, who in crosse
examination said “T wrote the will. The court held it to be nob
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genuine ”’; as to that, there was no re- examination Thérefore,
we have the ev1denee that the statement was made and evidence
that the statement was ina sense, falsa,

I do not propose to consider whether this, standing alone, would -

be sufficient to vitiate the adoption—that isto say, whether, on this
mlsrepresentatlon alone, the case would fall within the principle
of the decision in Subvalimanyam v. Penkamnza( 1) which was
affirmed by the Privy Couneil in Venimgcmma v. Subramaniam(2).
The only other question which remains for consideration isthe
question of law which was raised in the manner stated at the begin-
‘ning of this judgment. The guestion which has been argued is,
‘“ does a payment toa party, whose consent is esgential for the
validity of an adoption invalidate the adoption?> Mr. Ananta-
krishna Aiyar submitted the proposition that any money payment
(or I suppose any valuable consideration) given in order to procurs
the assent and accepted as a consideration for the consent would
vitiate thd consent because it would Prevent the party who was
entrusted with the duty df consenting or of dsclining to consent
from esercising a bond fiderindependent judgment in the matter.
Tam not prepared tosay that this proposition is too broadly
stated. It seems to me in accordance with the decisions of the
Privy Council and of this court, In the well-known Rémnad
case— The Collector of Madurav. Moottoo Ramalinga Sathupatty(3)—
I find this statement of the law. Their Lordships were consider-
ing the question of consent by a father-in-law. With reference
to that, they say : “ All that can be said is, that there should be
such evidence of the assent of kinsmen ,as suffices to show, that
the act is done by the Widew in the proper and bond fide perform-
ance of a religious dubty, and neither capriciously nor from a
corrupt motive. In this case no isgue raises the question, hat
the consents were purchased, and not bond fide attained.” Ttis true
their Liordships were considering the transaction ¥rom the point of
view of what was done by the widow rather than from the point of
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view of what was done hy the parfy who received the money ox.

the consideration and on the strength theveof gave his consent.
But the ladguagesof thd judgment ceytainly® suggests an antithesis
between a purchased consenf and good faith, and implies that the

»

(1) (1908) LL.B. 26°Mad., 627.  ~2} (1907)11..]2. 30 Mad, 50 {P.C.Js
(8) (1868) 12 M.IA,, 807 atp. 442
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Wy, CJ., two are irreconcilable. Then their Lordships go on, in a passage
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Privy Couneil, perhaps not very clearly stated, and which, 1 con=
fess I feel some difficalty in following, in these words: «The
rights of an adopted Son are not prejudiced by any unauthorised
alienation” by the Widow which precedes the adoption which she
makes; and though gifts improperly -made fo procure assent
might be powerful evidence to show no adoption needed, they do
not in themselves go to the root of the legality of an adoption.”
The phrase “adoption needed ” seems to require explanation.
The other reports of this case have been referred to and the same
phraseology .appears. Possibly, what their Lordships meant to
lay down was this, that from the point of view of the widow the
making of a payment by the widow did not o to the root of the

_legality of the adoption.

I do not think they intended to suggest that the receipt of a gift
by the party entrusted with the duty either.of giving or"withhold-
ing hie consent di® not go to the root of the legality of an adoption.

Then in Vellanki Venkala Krishnz Rio v. Venkatarama Lak-
shind(1) which was a decision of the Privy Council on the question
of the validity of an adoption their Lordships in discussing the
question of motive, make these observations: ‘“ Their Lordships
think it would be very dangerous to introduce into the eonsidera~
tion of these cases of adcfption nice questions as to the particular
motives operating or the mind of the widow, and that all which
this committee in the former case intended to lay down was,
thut there should be such proof of assent on the part of the
sapindas as should be sufficient to wupport the inference that
the adoption was made by the widow, not from capricious or
corrupl; motives, or in order to defeat the interest of this or that
sapinda, but upon a fair consideration by what may be called a
family council, cf the expediency of substibuting an heir by
adoption to the deceased husband.”” The reference to the * family

3 . . T . | 1,
~eouncil ” seems inconsistent with the argument put forward on

behalf of the appellants that this consent could be purchased.
Then we have the Berhampur case réported in Sr Virada
Pratapa Ragﬁwnadq Deo v. 8ri Broxo Kishoro Patia Deu(2).

-

(1) (18/6) L.L.R., 1 3Magl., 174 at pp. 190.and 191,
(2) (1876) I.L.B., 1 Mad., 69 at p. 82,
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There we find a passage in the judgment of their Lordships Wwirs €.J,
which is of importance with refevence to the question of disgre- Pm:ri:n, J.
tion. It is admitted on all hands that an authorisation by Danlxore
some kinsman of the husband is vequired, To authorise an act  AMuan
implies the exercise of some discretion whether the act ought, " Bam.
or ought not, to be done. 'In the present case there is no trace &;ﬁ‘;ﬁ‘g&
of such an exercise ,of, diseretion.” So far as I can see, in the -

case now before us, there’is no trace, of an exercise of discretion.

The consent apparently was éiven, because certain parties were

willing to pay Rs. 1,000 for the purpose of procuring the same.

Then there is another case which has an important bearing on this

question and that is the case of Rami Reddi v. Rangamma(l).

There Mr. Justice Basavam Axvancar declined tc argue that

in the circumstances jn which the consent was given in that case,

the adoption was valid. 'The circumstances apparently were that

the party whose consent was required took a gift from the widow,.

who adopted, in the shape of Jand whmh formed part of the estate

of her deceased husband. | It may possmly be that the head-note

to the case which simply says ““The consent o’ a sapinda given

for a consideration receiveds not sufficient to support an adop-

tion,” is too wide, having regard to the actual facts in that case.

Then we have a decision of StuBramania Avvak and Moorg, JJ.,

in Venkatakrishnamma v. dnnapuynamma(2), the question raised

in that case being whether the consent of every sapinda was
necessary. There theiy Lordships observe: “It would seem

only reasonable to say that when a sapinda refuses to assent

but withholds his grounds for such refusal, he musthe held to be
precluded from relying on the refusal as in any way affecting fhe

adoption. The propriety of this view will be clearer still if we
remember the reason of the rule which compels a widow, desiyous

of making an adoption but possessing ho authority from her hus-

band in regard to it, to obtain the assent of ]318 sapindas, The

reason is the presumed incapacity of a woman "for mdependent

action in such a matter. And as the position of the sapindas in

cases like this is, accoxdir’ to the Judieial Committze, similar to’

that of a family counoil that has to decide upon the expediency of

~ substituting an h¥r by ndqptmn to*the deceased husband on a

(1) (@901) 11 M.LJ., 20,
(2) (2900) L.L.R., 18 Mad., 486 at p. 489.
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Wartr, 04., Tair consideration of the question [ Rajah Vellonks -Venkata Krishna
Priirs,y. Row v. Venkata Rama Lakshmi Narasayya(1)] a sa}.)z'o‘zda who, like
—=  the appellant, refuses to give his reasons for the opinion why snch

D.ﬁ:ﬁiﬂ_ an heir should not be substituted while other sapindas decide
Boi,.  Otherwise, cannot be held. to exercise properly the discretion
ﬁggi’:&; . confided to him.” Tt is to he observed that it is not the disere-
" tion ‘““vested in” him but diseretion confided “to” him which
indicates that the diseretion to be exercised is, I do not say, that
of a trustee, but partaking to some extent, of the nature of the
disgretion which a trustee is called upon to exercise, .
There is another case, Murugappr Chetts v. Nagappa Chetti(2)—
another decision by SuBraMaNia Ayvar, J., sitting with
SavEaraN Naig, J. There the Court held that the receiph
of money by the natural father in consideration of giving his
son and the payment of such by the adoptive father, though
»illegal and opposed to public policy, do not make the adoption
invalid, as the gift and aceeptance of the boy is a distinet tran-
saction clearly separable from the illegal agreement and payment.
With regard to fne point we are now considering we find this
passage It is scarcely necessary to say that a gift or acceptance
from motives of a questionable character by a person competent
of his own choice to give or accept is distinguishable from the
case of acceptance by a widow acting under the authority of a
sapinda given for corrunt consideration. In the latter case the
adoption fails because of the absence of dund jfide authority to
take, such authority being an essential constituent of a good
adoption bysa widow not empoweved by her husband to make
one.” The decision which is reported in Srinjvasa Ayyangar v.
Rangasami Ayyangar(3) is distinguishable on the ground that the -
party who gave the consent did not get any thing for himself but
merely - protected himself’ from the loss which he would have
incurred. if he had not been able to make special arrangements
in connection with the adoption. That case, I think, is clearly
distinguishable from Ram: Redds v. BRangamma(4), and I do not
“think it conflicts with the general proposition which Mr. Ananta-
krishna Ayyar submitted.
I do not think it'is necsssary for me to cofisider the question
whether any dlstmctlon is to be drawn between a case where, ag

(1) (1876) LR., 4 "A, 1atp, 14 (2) (1906) LL.E. 29 Mad., 161 ab p. 164"
(3) (1807) LLR., somd.,m ~ (4). (1901) 11 AL, 20,
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in Rami Reddi v. Rangamma(l) the money comes from the Wi, (..,

&state of the deceased husband of the widow and a case where the Pm;}f“;?ﬂ’ I,

monéy is forthcoming {Tom some independent source, bacause as Damagarr |
I have said, I am prepared to hold that the proposition which has  -Amaw

been stated is a correct exposition of the Hindu Law with regard  par..

to-this matter. \ﬁﬁﬁg
I think the deciee 6f the District Jpdge was right and that o
this appeal should be dismissed with costs. ~

PrrvLips, J.—I concur.

APPELLATE CIVIL.

Before Mr. Justice Sundara dyyar.

J. CHINA PITCHIAH (THIRD DEFENDANT), AFPELLANT, 1911,

. August 10,

T. PEDAKOTIAH anp THRER oTHERS (Pramyrirr AxDp DEFEXDANTS
FirsT AND SrcoNp), ResPowDENTS ¥

Tranafer of Property Act (IV of 1882), section 53—DMortgage in fraud of creditors,
validity, gf.

4, being in insolvent circumsbz;noea, mortgaged certain property to B, there
having been a failure in payment of part of the conslderation money., G holding
a money decree against 4, impeached the mortgage as fraudulent :

Hald, that the fact that the mortgage was for an amount larger than wasreally
paid, was no reason for not upholding it to the extent that it wasysupported by
a debt existing at the date of the mortgage and tha4 A was entitled t0 a decred
for the amount actually paid by him. ) .

Chidambaram Chettiar v. Sami Aiyar, [(1907) LL.R., 30 Mad., 6], distingujshed,

Ishan Chumder Das Sarkar v, Bishw Sardar, [(1897) LL.R, 24 Cale, 8247,
followed. .

Szcoxp Arpear [under Order XLI, Rule 11 of the Codeof Civil
Procedure (Act V of 1908)], presented against the decree of A. N.
ANANTARAMA AIYAY, the Tediporary Snbordinate Judgs of Guntir,
in Appeal No. 241 of 1907, against the decree of P. C. TiruvEN-
EATACHARLU,-the Distrist Munsif of Ongobe, in Original Suit
No. 160 of 1906.. :

(1) (1901) 11, M, L. T. 20,
* Mecond Appeal No. 272 of 1911



