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obstructs the free passage of light and air to plaintiff’s windows

Bewnsoy

Sounans Noss1,2and 3. '
AYYaR, T, The plaintiff will have three-fourths 0f the ensfs of this

MgrHU - libiga.tion in all the courts.

K:;Ef e The memorandum of objections is dismissed.
Sonfrlms_-\

Mowi- - i _
NA@ANDRIEN,

ORIGINAL CIVIL.
Before Mr. Justice Benson and Mr. Justice Sundurn Ayvar.

_ 19-111é7’ K. DAMODARA MENON (PETITIONER),

Aprl , z

mlzxd 28. 2.

KITTAPPA MENON aAvDp rouR oTukRs (RESPONDENTs).™

- T
Civil Procedeure Code (Act V of 1808), Order XLVI, rule 1 and 5. 141—Reference
in proceeding nlither a swit nor appeal—- Jurisdiction of High Courf,

Order XLVI, Rule 1, read wilh section 141, Civil Procedure Code, does not
authorize & reference to the High court in a matter which is neither a suit nor an
appeal. Bection 141 does not authorize 2 court to invoke the juriadiction of
another court any move than it aunthorizes a party to do so by way of appeal.
Such right must he expressly confe rred” by statuge.

Case stated under Order XL VI, Rule 1, Civil Procedure Code (Act
V of 190%), by the District Munsif of P&lghat, in Miscellaneous
Petition No. 474 of 1909 (M.P. No. 666 of 1909).

“The facts necessary_ for this case are fully set out in the

=

judgment. .
Both the parties were unrepresented.

~JupeMent, —This is a reference made by the Distriet Munsif of
Palghat under Oxder XLVI, Rule 1, of the Code of Civil Proce-
dure. * THy question referred is whether when mortgage money is
deposited under section 83 of the Transfer of Property Act for
the benefit of the mortgagee; and thé mortgagee is a Malabar
tarwad or tavazhi governed by the Marurﬁakl&'ﬂmyam law, consist-
ing of a mother and her minor daunghfers who are-sll- made
counter-petitioners to the petition put il under section 88, the
minors being reRreseﬂted by their mother as guardian ad Ltem, the

+% Referred Ondd No, 5 of 1909,"
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moxey may be paid out to the mother alone as manager without  Brxsoy

. 3 ANE
taking security from her under Order 82, rule 6, of the Code of SIJA:(DLM
Civil Procedure, to protect the interests of her minor daughters. Avtaz, &,
The munsif is of opinion that, although the proceeding hefore him * Davonaza
. o . Sy L Mexox
is not a suit or appeal, he'is entitled to make this reference by » ..
evirtue of the provisions of section 141 of the Code of Civil BITrirra

Procedure whick' lay's down that ¢ the, procedure provided in this ;e
Code in regard to suits shall be followéd, as far as it can be
made applicable, in all proceedings in zu.ly Court of Civil jurisdic,
tion.” In our opinion this reference is incompetent. It has been
beld in numerous cases that section 141 will not give a party
to a proceeding, not a suit, a right of appeal; See Thomas Souza
v. Gulam Moidin Beari(1) and Parasurama Ayyar ¥. Seshaier(2).
The corresponding® provision in section 88 of Act XXIII of
1861, expressed in similar language, was interpreted by Jacksox
and MiLir, JJ., to extend to other proceedings only “ the mode
of trial and fhe procedure incidentals thereto ”” laid down in the
Civil Procedure Codé amd not a right of appegl. See Hureenath
Kvondoo v. Modhoo Soodup Saho(3) followed in Ningdppd v.*
Gangawd(4). We are of opinion that the section does mot
authorize a Court to invoke the jurisdiction of another Coart,
any more than it anthorizes a party to doso by way of appeal.
Such right must be .expres¥ly conferred .by statute. See
Minaksht v. Subramanya(5). We therefore decline to answer the’

- question. The recordswill be returned to the munsif who will
dispose of the case according to law.

&
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(1) (1903) LL.R., 26 Magd., 438 (2) (1904) THL.R., 27 Mad., 504.
(8) (1878) 19 W.R., 122! (4) (1886) I L.R., 10 Bom., 433.

(5) (1883) LL.R., 11 Mad., 26 [P.C.].




