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B e n s o n - obsfcructs the free passage of light a ad air fco plaiiifciffi’s wiaiows 
SoSTk. Nob.-I, 2 aad 3.

Â YyAR̂ j.T, The plaintiff will have three-fourths Of the coats of this 
M u t h i t  - Hfcigation in all the oou,rt3.

memorandum of ohj'ections is disraiaaed.
V .

S o M A L iN G A
M u n i - -

NAQANDRIEX. '  '  ' .............

1911._ 
April 27, 
and 28.

ORIGINAL CIYIL.

Before Mr. Justice Benson and Mr. Jmttce Sunda.rn Ayijar. 

K . DAMODARA MENON (P e t it io n e e ),

KITTAPPA MEN'ON a n d  f o u r  o t h e b s  ( R e s p o n d e n t s ) . '”'
“T

Civil Procedeure Code {Act V o/1908), Order X LV I, rule  1 and's. H I —-Reference 
in proceeding neither a auitnor appeal— Jurisdiction of High, Oourl,

Order XLV I, Eule 1, read  with section laL, Civil Procedure Code, does noc 
au tto rize  a ret’erenoe to the H igh court in a m atter which is neither a suit nor an  
appeal. Section 141 does not authorize a court to  invoke the jurisdiction of 
another court any more th an  it anthoi'izes a party to  do so by way of appeal. 
Such righ t m ust be expressly conferred  by statnj;e.

Case stated ander Order XLVI, Eule 1, Civil Procedure Code (Act 
V of 1908), by the district Miiusif of P^lghat, in Miscellaneous 
Petition No. 474 of 1909 (M.P. No. 6 6aof 1909).

-The facts necessary^ for this case are fully set out in the 
j udgment.

Both the parties were unrepresented.
"ITUDQ-MiiNT. —This is a reference made by the District Munsif of 

Palghat uuder Order X LVI, Rule 1, of the Code of Civil Proce
dure. ' TIfe question referred is whether when mortgage money is 
deposited under section 83 of the Transfer of Property Act for 
the benefit of the mortgagee,^ and the" mortgagee is a Malabar 
tarwad or tavazhi governed by the MaruniakUatayam law, consist
ing of a mother andr her minor daughters wjho ai'̂ e-̂ 11 made 
oounter-pefcitionera to'the petition put in under section 83, the 
minors being represented by tbeir mother as guardian ad the

- * Referred Sa/o  No, 5 of 1909,^



moii'ey may be paid out to tlie mother alone as manager Vifchout Bicssox
taking security from Her under Order 32, rale 6j of the Oo^e of Su'fiutBA
Civil Proeediire, to .protect the interests of her minor daughters^ AyI-ab, 
The mnnsif is of opinioB that, although the proceeding before Min ■ Damosaea 
is not a suit or appeal, he'is entitle’d to mahe this reference b j ^
•virtue of the provisions of seotioa 141 of the Code o£ Civil 
Procedure which’ lays dpwn that “ th^ procedure provided in this •
Code in regard to suits shail he followed, as far as it can, be 
made applicable, in all proceedings in any Court of Civil jurisdie-^ 
tion/^ In our opinion this reference is incompetent. It has i^een 
held in numerous cases that section 141 will not give a party 
to a proceeding, not a suit, a right of appeal; See Thomas Souza 
V. Gulam Moidin Beari{l) and Parasurama Ayyar v. Seshaier{2).
The corresponding* provision in section 38 of Act XXIII of 
1861, expressed in similar language, was interpreted by J a c k s o n  

A n d  M i l l e r ,  J J . ,  to extend to other proceedings only “  the mode 
of trial and the procedure incidental® thereto laid down in the 
Civil Procedure Code a»d not a right of appeal. See Kuremath 
Kbondoo V. Modhoo Soodii^i Saha{S) followed in Ningdp-pa v.* 
Gangdwa{4i). We are of opinion that the section does not
authorize a Court to invoke the jurisdiction of another Court, 
any more than ifc authorizes a party to do so hy way of appeal.
Such right must be .expressly conferred .by statute. See 
Minakshi v. 8 ubramanya{b). We tbereafore decline lo answer the' 
question. The record*will be returned to the munsif who will 
dispose of the case according to law.
--------------------  ̂ _ , __  ̂ -

(1) (1903) 26 Mad., 438 (2) (1904) IA .K ., 27 Mad., 504.
(3) (1878) 19 W.R., 122.' (4) (1886) I L.R., 10 Bom., 433.

(5) (1888) I.L .R., 11 Mad,, 26 [P.O.].

VQL. xxxvr.] MA'DPflAS SERIES?. 17


