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Aruine,J, must be held to bar the application of section 189, under which
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jurisdiction is vested in the revenue courts.
The Subordinate Judge will restore the plaints to file and
dispose of them according to law. Costs will follow the result.

APPELLATH CIVIL.
Bofore the Ohief Justice Sir Charles drnold White and -
Mr, Justice Munro.

SUBBAYYAR (PraINTIFF) APPELLANT,
8

MONIEM SUBRAMANIA AYYAR AND YHREE OTHERS (SECOND
DEFENDANT AND LEGAL REPRESENTATIVES OF FIRET
DEFENDANT), REsPoNDENTS, ™

Indian Bvidence dAct (I of 1872), s, 92—38als of lanil, consideration for, not
=
as stated in the deed—Oral promise, failure to perform.

Assuming that it may be shown by oral evidence that the real considera-
tion for a deed of sale was not the consideration stated in the deed itself Lut a
promise to maintain the plaintiff, in the absence of coexcion, undue influence,
fraud or misvepresentation of any kind b the time when the deed of sale was
registered and possession taken thereunder, the Geed will not be set aside, The
special eynitable doctrine wlereby the American Conrts have relieved in
cases where an aged person has conveyed all his property in consideratiou of
an oral promise to be sapported for theremainder of his lifs by the grantee, not

applied, =

StcoNp ArpEAL presented against the decree of K. C. MANAVEDAN
Radsa, the District Judge of North Arcot, in Appeal Suit No, 835 of
1907, presented against the deoree of T. Krisuwaswami Naiou,
the Distriet Munsif, Arni, i Original Suit No. 47 of 1908.
The facts of this case are stated in the judgment. )
"Messrs. 0. P. Ramaswami Ayyar and 0. K, Mahadeva Ayyar

for appellant,

V. Byru Nambéar for first respondent.

T. V. Ramanuja Rav for third and fotrth respondents.

The Curer Jusrics—Id this suit the plaintiff asked that a
oertain deed of sale nﬁig?t be set aside. The deed of sale (Exhibit

*?Second Appeal-No, 1281 of 1902
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I) was exccuted between the plaintiff and the fst deiendants “‘“T\* G,
husband. Muxgo, J,
. The deed was zegistered, delivery of the deed was giveu t0 gyipivyas
the first defendant’s husbaud and the second defendant is now _‘;‘Z\{'m‘:
in possession under his purchasc from the first defendant. The Suseawania
consideration recited in the deed is Rs. 300. pATYAR.
The case for the plaintiff is that the real considerafion for the
deed was a promise f)y the first defendamt’s husband {hat he would
maintain the plaintiff who, we are told swas an old man when the
deed* was execated, for the rest of his life. »
The learned District Judge considered the question whéther
under section 92 of the Indian Fvidence Aect, oral evidence was
admissible for the purpose of showing what was the eal considera-
tion for this deed of sale. The learned judge came to the
conclusion that sueh evidence was not admissible. For the
purpose of considering the question whether the plaintiff is entitled
to get this deed set aside, I assume that it is open to the plaintiﬁ"
to show by &ral ev1donce that the real consideration for the deed
of.sale was not the consideration stated in theedeed itself, but the
promise to maintain the *plaintiff. I am of opinion that the
plaintiff is not entitled to have this deed set aside. It is not
found or alleged that there was coercion, undae influence, frand or
misrepresentation of any | kind 2% the time when the deed of sale
was registered and possessmn taken thereunder, That being so,_
the title to the property in questmn under section 54 of the
Transfer of Property Act passed to the party to whom the convey-
ance was executed. I d8 not know that that is cgntested. If 1t .
is necessary to cite anthorities in support of that propositiom, 1
might refer to the decisiod in Sagaji v. Namder(1), Bagjnath Singh
v. Paltu(2) and the decision of this court reported in Govindammal
v. Gopalachariar(8). Asregardsthe case last mentioned, the led¥aed
judges did not decide the flrst point whether a suit would lie in
the ciroumstances of that case by the party wio executed the sale
deed to get it sgt aside. (But it is an authority that the transfer
of ownership of landeby sale is offected on the execution and,
registration of the conveyance even though the price be not paid,
80 I think T mfy say that whereothe tifle passes on failure of
consideration or on failure to jpa,y the ag'!'e@d“}')umhaﬂe money the

(1) (1899) LL.R,, 33 Boxt., 526 T (2) (1908) LLE., 50 AlL, 126,
’(3) (1806Y A6 ML, 634 ©
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i‘emedy of the vendor is not to have the deed_ of sale set aside, but

to recover the purchase money.
Then thoe question is, are we to apply a different prineiple to
a case of this character where the real consideration, as we assume

“for the purposs of this judgment, is not payment of money but

maintenance of the party conveying for his life.

The learned vakil for the appellant has been unable to call
our attention tn any Englis sh or Indian authorlty in which this
distinetion has 1ece1ved recognition.” He has, however, called our
attention to the law in America which is to be found laid downin
Pomeroy’s Equity Jurisprudence, Volume VI (Equitable Reme-
dies, Volume II), paragraph 686. The learned author there, after
referring to the general rule that © the mere failure by a grantee
to perform a promise, which formed the whele or part of the con-
sideration inducing an executed conveywnoe, gives rise to no right
of rescission in the grantor’’, says: “This rule has been found to
work a great hardship in the frequent cases where an aged person
has conveyed all his property to a son or ather refative on the
consideration, ofter oral, that the granteqe shall support and care

for the grantor, during the remainder of the grantor’s life, and the

grantee, while relaining the land has abandoned the performance
£ his obligation.” No doubt this special equity in these special
e]reumstances has been recognized by the courts of America. I
JYoow of no English cases where this ‘special equity has boen
1ecownued and I know of no Indian case ; ; and in the complete

" absence of authority I-do not think that we ought to import into
“the law of this country this very special rule of equity whiech

certain American courts have applied. Ithink we must apply the

law as laid down by the decisions of ou} own courts and applying

that law— though possibly the case may be a hard one—1I think

it i¥not possible to come to any other conclusion than that the

suit was rightly dismissed. It is not necessary to discuss the other

points raised and IT*think we must dismiss the appeal with costs,
Monro, J.—I agree.




